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My Lord, 

. Having composed a Treatise on the progress and present 
state of the Laws of Literary Property, with some Disquisitions 
on their Principles, and an examination of their effect on. the 
interests of Literature, I was naturally desirous to dedicate 
my labors to the distinguished Chief of that Court where 
those laws are the most appropriately administered — where 
they have ever received the most liberal construction — and 
where the most effectual remedy is afforded for the injuries of 
authors, and the proprietors of their copyright. 

A work thus devoted to the investigation of the rights 
and interests of the Scholar and the Artist, it is no small 
privilege to be permitted to dignify with the name of a 
Nobleman, alike distinguished by his profound knowledge 
of the law, and his taste for the elegant arts, and the pursuits 
of literature. 

It was not long ago observed by your Lordship, during a 
debate in the Senate, '* That it would be wise not to over- 
" whelm the Judges with business ; making them, in too 
** many instances, slaves to the technical part of their profession 
** — that they should have the opportunity of cW^ava^iitgg^nera^ 
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*' literature, and be allowed the leisure to return to the pleasant 
" pursuits of early years, which, it was to be lamented, too 
" many of tlie Bar (greatly to the injury of the profession) 
" were obliged to suspend." . 

Since the expression of these enlightened sentiments, your 
Lordship has been elevated to those seats of Legislation and 
Justice, where the influence of such opinioDs will embellish 
Wisdom with the grace of Refinement. 

To the friends of literature it must be peculiarly gratifying ' 
that yotir Lordship has spared, from the weighty duties of 
your high office, some moments to the encouragement of 
genius, and bestowed your presiding sanction at assemblies 
convened for its stimulus and reward. 

* 

Encouraged by the noble interest which your Lordship 
has thus evinced in the cause of letters, and g^teful for the 
pernliissTOn with which I have been distinguished, I beg to 
dedicaite this work to one, who, by a rare combination of 
excellence, has attained the highest judicial station in this 
great Empire. 

I have the honor to be, ' 
My Lord, 
With the deepest respect. 
Your Lordship's 
Much obliged and very humble Servant^ 

ROBERT MAUGHAM. 

Great James Street, 


LAWS OF LITERARY PROPERTY. 


InttoHuctotv BiMttUtion, 


The promotioa of learning seems, at the earliest periods of 
our history, to have been a favorite object, not only of otir 
ancestors in their individual capacity, but of our system of 
jurisprudence. Thus schools and colleges were established 
and endowed in all parts of the kingdom, by the munificence 
even of private men. Sc&rcely a town existed> where an edifice 
of splendour or utility (now too often crumbling to ruins) 
was not devoted, like the halls of classic instruction, to the 
purposes of intellectual improvement. It was not beneath 
the dignity of the law. to co-operate, in a noble spirit of pro* 
tection, with this general feeling towards^ the cultivation of 
letters. It was not deemed inconsistent with the [policy of 
our legal system (however objectionable it may now appear 
to the legislative philosopher) to grant to th^ scholar a partial 
immunity in the administration of its criminal code, which 
was denied to the uneducated offender. Justice relaxed its 
severity in favor of Learning; and, in veneration for those rare 
attainments of the mind by which the world has been human- 
ized, Mercy interposed its hand, and saved the '•learned''., 
clerk " from an ignominious fate. Still further,-*-the prompt 
and efficacious remedy with which the lords of the soil had 
armed themselves, in the form of distress for vent, for suit, 
or services, was superseded, not only in favor of the need- 
ful implements of husbandry and trade, but the badksofa 
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uholar were also reBpected as sacred property, devoted to the 
service of mankind. 

The contrast iB singular between the favor which was 
thus shown to lileratui'e in times comparatively savage, and 
the 'discouragement it encountered during the reiiDement of 
the last century. In the ages of semi-barbarism we perceive 
every inducement presented to the ingenious student for the 
improvement of his faculties, and the cultivation of letters. 
In the era of boasted enlighten me nti we witness the curtail- 
ment of rights, and the imposition of burthens! 

The dawning of a better day seems, however, of late to 
have appeared in our system of jurisprudence. The legisla- 
ture, moved by the enlightened spirit of some of its members, 
has [indicated a liberality of feeling, on many recent occa- 
aons, towards the interests of science, literature, and art, 
which may reasouably encourage the expectation, that the 
claims of justice will, in future, be more favorably consi- 
dered than on former occasions, and the injury diminished, 
if not entirely removed. 

The principles which now prevail oq the Law of Copy- 
right, it is well known, are totally at variance with the 
opinions of many distinguished judges, and especially of Lord 
Mansfield and Mr. Justice Blackstone. It has, there* 
fore, been remarked by Professor Christian, that every 
person may still be permitted to indulge his own opinion 
upon the propriety of the law, without incurring the impu- 
tation of airogance. 

We shall accordingly avail ourselves of the privilege thus 
conceded, and discuss the several statutes by which the in- 
terests of literature are affected, trace their successive stages, 
— -■ --amine the principles on which they are founded. 

1 this preliminary part of the Treatise, the disquisition 
t brief and general ; hut we deem it necessary to advert 
le of the leading points in this great hterary contro- 
before we enter on the details of the subject; the 
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inore especially as some of them mast necessarily be of a 
technical nature, and we are desirous of engaging the atten- 
tion, not of the professional student alone, but'of every one 
who is interested in the progress of learning and science. 

Although the view which we must tak« of this subject 
will be unpalatable to many, there are, happily, several 
encouragements to the undertaking, which in no slight degree 
lead us to expect a favorable reception, as well with the 
public in general, as the liberal of all classes, and the learned 
in particular. 

" Indeed,all arguments in support of the rights of learned 
men in their works must ever be heard, said Lord Kenyon, 
with greut favor, by men of liberal minds, to whom they are 
addressed(')." 

The enlightened spirit in which this feeling was expressed, 
was entertained in an equal degree by Lord Hardwickib. 
The Attorney-General of his time had argued that the Copy- 
right Act, being a monopoly, ought to receive a strict con- 
struction. " I am quite of a different opinion,'* said his 
lordship ; " it ought to receive a liberal construction. It is 
very far from being a monopoly. It is intended to secure 
the property of books in the authors themselves, or the pur- 
chasers of the copy, as some recompense for their pains and 
labor in composing works useful to the learned world(*)." 

Fortified by these high authorities, we may venture to 
arraign the present code, under which we think that literary 
property is oppressed with severer restrictions and greater 
burthens than any other production of human industry. 

Not only is its duration limited to the short period of 
twenty-eight years, but it is taxed for the benefit of wealthy 
corporations, to an amount always burthensome, and fre- 
quently destructive of all the remuneration it would other- 
wise afford. Indeed, the impolicy, as well as the injustice, 

(1) 7 T. R. 6ir, (?) 2 Atk. 143. 
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of the existing laws, must be admitted by every one who is in 
the least degree acquainted with the subject, and possessed 
of the smallest share of impartiality. Even the Universities 
acknowledge (as well they may) that the limitation of the 
term is grossly unjust ; and all classes must pronounce the 
imposition of eleven copies oj all kinds of publications, to be 
contrary to every principle of equity. 

That it may not be supposed we enter on this critical 
part of our task with a feeling drawn only from the complaints 
of disappointed authors, or that we are disposed to put a 
forced and unmerited construction on the acts of the legis- 
lature, it may be remarked, that Sir John Dalfymple, one of 
the counsel (in the cause of Donaldson v. Beckett) who 
opposed the perpetuity of copyright* expressly urges that 
''this Act of Queen Anne, which was ushered in under the idea 
of encouraging literature, was very far from having such a 
tendency. What (he demanded) did the authors and book- 
sellers gain ? Why, a perpetuity was changed to a term of 
fourteen years only. A price was fixed, and a clause inserted, 
to force them to send copies to public libraries. What 
encouragements are these ? They, on the contrary, were 
discouragemieots." 

The history of these statutes regarding literary property, 
and the construction which they have received, present a 
striking proof of the injustice of their nature. 

Nothing, in th^ first place, could be worse than their 
ortgm; and they haye consistently continued in a state of 
undeviating oppression and severity. They were established 
in the most despotic periods of our political annals, and were 
designed for the express purpose of suppressing all free 
inquiry, and the diffusion of all kind of knowledge, in any 
way relating to the affairs of the church and state. 

But although no book of any kind whatever could then 
be published without the license of the constituted , autho^ 
rities, and though (compared with the present laws) the 
moderate number of three copies were required to be delivered to 
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the King's librarian and the Vice-Chancellors of the two 
Universities, still there was no restraint on the duration of an 
author's rights. So long 0s the press could be held in sufficient 
subjection, it was not the intention, even during the most 
arbitrary administration of the affairs of Government, to curtail 
the property of inoffensive writers, or burthen them with 
exactions unknown to other classes of the community. 
Barring the sacred ground of theology and politics, the learned 
and ingenious of those times were allowed to exercise their 
talents, and reap the fruits of their intellectual labor, like 
every other subject of the realm, liable only to the tax» 
which, although obnoxious enough in principle, was compa- 
ratively mild in amount. 

" When/' to use the language of Milton, " books 
were as freely admitted into the world as any other birth ; 
when the issue of the brain was no more stilled than the issue 
of the womb ; when no envious junto sat cross-legged over 
the nativity of any man's intellectual offspring," — when the 
licensing system ceased, and men were permitted to publish 
their works on their own responsibility, — this exaction of three 
copies soon ceased altogether. 

It was xeserved for the '' Augustan age of English lite- 
rature," — for the days of Pope, Swift, and Addison, — to 
revive this odious impost, and to increase it in a threefold 
degree ! To the same enlightened era we are indebted for the 
reduction of the perpetual right, which the justice of the 
ancient IsCw of the land had previously protected, down to a 
space, often briefer than that which was occupied in the 
composition of the work ! 

Still, it seems that a remnant continued of the juster 
feeling of the olden time; for though the language of the 
statute limited the administration of justice to fourteen?years, 
(as modism ingenuity construed it) its spirit was understood to 
apply only to the penal enactments against piracy, — leaving 
untouched the ancient remedy for the recovery of actual 
damag[es. This, it seems, was an honest blunder, into which 
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even the marauders on literary property had fallen ; and in 
future they were enlightened by the expounders of the law, 
and permitted to rove at large over the legalized spoil. 

We reserve to another part of the Treatise the investi- 
gation of the reasoning or sophistry by which it was thus 
established, to the satisfaction of five out of eight judges, that 
the Act of Anne, — in its preamble expressly professing "to 
prevent injury to authors, and to encourage learned men to 
write useful books," — really reduced the perpetuity in copy- 
right (which existed, according to a majority of the judges, 
at common law) to fourteen years! yet, such had been the 
plain interpretation by the common sense of all parties, that 
not one of the graduates or students of any of the Universities, 
nor even the lower order of publishers, however piratically 
inclined, — np one, from the 8th of Anne, in 1710, until 1774, 
ever dreamt of such a construction. After no less, however, 
than sixty-four years, some one, with more technical ingenuity 
than love of literature, enjoyed " the bad eminence" of over- 
throwing the evident spirit and intention of the act, by the 
supposed eimbiguity of its language. 

We have seen thus far, that whenever the rights of 
authors were brought before Parliament, they were generally 
abridged, or their burthens increased. Even the favorable 
construction which the legislature itself put upon the statute 
of Anne, with regard to those books which (requiring not the 
aid of penalties to protect them) were not registered, their 
interpretation was so inefficiently expressed, that ii was held 
by the judges not to control the literal meaning of the 
previous statute. Hence, in the year 1812, it was decided 
that the eleven copies of every book, whether it sought the 
protection of the statute or not, must be delivered according 
to its provisions. 

It was soon after the infliction of this last blow to the 
interests of literature, that the injuries of authors were again 
introduced to Parliament. Some mitigation of the library 
tax was requested. The Committee to which the subject 
was referred, recommended that one copy should be delivered 
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to the British Museum only, or at all events that the number 
should be restricted to five copies. The House^ however, 
was inexorable. The whole eleven copies were persisted in, 
and the only advantage which the proprietors of copyright 
obtained — wrung, it seems, with a " slow consent," but which 
for very shame could not be refused, — was the extension of 
the term to twenty-eight years certain, which had previously 
depended on the life of the author, and a further term in case 
he lingered beyond that time, until the close of his existence, 
leaving his family to be provided for by precarious benevo- 
lence, or the stinted relief of parochial charity. 

Although the advocates of the Universities were thus 
inflexible in exacting the full penalty of their " bond ;" it 
must be allowed they liberally and strongly enforced the 
rights of authors in some other important respects. 

Professor Christian stated, with considerable ability, the 
hardship and absurdity of the law as it then existed. " If an 
author when he is advanced in age pfFer a valuable work 
for sale, as the production of the labor of a long life, he 
will have the mortification to be told, that the price of his 
work must necessarily be much lower, than if he had com- 
pleted it twenty or thirty years sooner at an earlier period of 
life. Thus, (said he) when the wort is more valuable to the 
rest of the world, it becomes less profitable to the author and 
his family." 

Whilst the learned Professor thus does justice, with good 
feeling and eloquence to the cause of letters, on a topic in 
which his alma mater was unprejudiced, it may be useful to 
notice what has been done on this important part of the 
subject by the legislature, in reference to the same kind of 
rights, when in the hands of a powerful corporate body, instead 
of a helpless individual. 

The decision which the House of Lords, in its judicial 
capacity, pronounced in the year 1774, upon the construction 
of the statute of Anne, equally affected the Universities as 
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the public in general ; Mid as there was no exception in the 
statute in favor of copyrights held by the Universities, their 
duration was brought down, like tiiose of individuals, to 
twenty-eight years ; and the clause in favor of surviving 
authors could not apply to a corporate body. The Univeraities 
therefore applied to Parliament to restore, in their collec- 
tive case, the right which had been taken from individual 
authors, and they succeeded in their application. A legal 
anomaly, somewhat curious, must follow this enactment, — 
The copyrights held by the Universities consist of works, 
which of course are not composed by a body of men 
appointed by the Universities, or paid out of their funds. 
They have been either purchased of individual authors (which 
we may conjecture is not often the case), or bequeathed by 
them. Now the author can convey or bequeath that 
only which by law he possesses, namely, a short lease in the 
property ; yet the corporate purchasers or legatees receive, as 
it were, the freehold inheritance to themselves and their 
successors for ever! Such is the measure of equal justice, 
and legal consistency, which is manifested on the face of 
these statutes. 

Tfie state of the law in other countries affords not only a 
strong and additional argument in favor of the policy of 
extending the rights of authors, and diminishing the burthens 
of literature ; but indicates the sentence of other nations on the 
injustice of our regulations. 

In the Netherlands, three copies only are required to 
be deposited in the public libraries. — In Austria, two. — In 
Prance, before the revolution, four copies, but since that 
event, two only are required for the national library. In 
America, Prussia., Saxony, and Bavaria, only one copy 
can be demanded. 

It is remarkable, also, that in all these instances the 
copies are not required unless the exclusive copyright is 
reserved. And whilst such is the state of the law over all 
Christendom, (except in this part of it) in regard to the 
imposition of the library copies, it is observable that there. 
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too, the duration of the right is either perpetual, or considerably 
more extensive than the term allowed in this country. 

Thus, in France, the term of copyright is twenty years 
after the decease of the author. In most, if not all, of the 
German states, it is perpetual. 

If the comparative superiority of the practice on the 
continent were not well authenticated, we should have 
anticipated the contrary to be the case. We have been too 
much accustomed, amidst the conflicts with our neighbours, 
to laud our own laws and institutions, and utterly to condemn 
every thing belonging to those by wiiom we were opposed. 
We suspect, that besides the evident improvement which 
might be effected by imitating this better code of literary 
jurisprudence, there may yet be made other discoveries, by 
which it will appear that we have not altogether monopolized 
the maxims of wisdom and justice. 

There can indeed be no subject which ought to engage 
the attention of the friends of literature, and the reading 
public, in a higher degree than the rights of authors and 
publishers, and the means by which the literature of Great 
Britain may be enabled to compete with, if it cannot surpass, 
the excellence and cheapness of the continental press. 

It may fairly be asked, what is the consequence] to 
literature in general, and the community at large, of this 
jnster system of literary protection, which thus prevails 
amongst the other nations of Europe ? Following the objec- 
tions which have been raised by the adversaries of improve- 
ment, it may be demanded. Do the continental writers and 
their publishers abuse the power which the laws afford them? 
Do they (as it has been idly imagined would be the case 
here) suppress valuable works, or limit their diffusion and 
usefttloess by exorbitant prices 1 No i 

In France, as Dr. Johnson observed, they have a book 
on every subject* In Germany, the abundance of literary 
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works is still more extensive. In both countries, the price 
of books is beyond all proportion lower than in Great 
Britain. Compare, also, the literature of France and Germany, 
where the one is limited (though not to the. contracted 
period of twenty-eight years), and the other is free. Does 
the perpetuity of German copyright render the writers of 
that country less original or profound than those of France ? 
Does it tend to a superficial manner of writing? No! we 
believe there are of late years more great and original works 
of enduring excellence published] by the German press, than 
by that of any other country. 

Let it be recollected, also, that the limited and stinted 
protection which is here allowed to intellectual labor, was not 
declared to be the law of the land until the year 1774. Ante- 
rior to that time, a more liberal rule was understood, if not 
expressed ; and it seems not that the wider latitude of literary 
rights which then prevailed, was productive of the mischiefs 
that have been anticipated. 

Many of the great and lasting works, which constitute 
the glory of English literature, and shed a bright lustre 
upon the age in which they arose, were composed before 
this exposition of the law was announced. True it is, that, 
in spite of that interpretation^, numerous accessions of a 
standard nature have been made to the treasures of national 
learning; but these have been encouraged by other means 
than Acts of Pai-liament — they have been produced, in spite 
of them, by' the irrepressible energy of a. few of our distin- 
guished countrymen. 

It cannot be urged that we have no experience to 
guide us in the melioration of the law. It was not, as we 
have seen, until about fifty-three years ago, that the construc- 
tion now put upon the old statutes was attempted ; so that in 
all time, since the first book was published in this country, 
until the reign of Queen Anne, did a perpetuity in copyright 
exist, — not only without prejudice, but with benefit to the 
public; and since the passing of the statute in question 
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until the year 1774, no evil was imagined to arise by extend- 
ing to literary property the common protection afforded. to all 
other. Nay more, to show that the chain of experience has 
been unbroken, — ^before the lapse of a single year, the Uni- 
versities obtained the restoration of their rights, and have 
enjoyed them to the present time. No disadvantage has 
arisen to the interests of literature, or the public, by allowing 
to the Universities that privilege which has been denied 
totiie authors of the very works they possess. If an expe- 
riment were necessary before justice could be done to 
literary men, it has therefore been sufficiently made ; and the 
time, we should presume, has now arrived, when this deep 
stain on our statute-book may be for ever erased, and 
even-handed justice dealt alike to all. 

It cannot be denied that private interest should yield to 
the public good ; but in this instance, the community, so far 
from being benefited by the united evils of unequal restraint 
and anomalous taxation, evidently sustains an injury. 

If, however, there be a reasonable doubt on the policy 
of administering just and equal laws, surely those who devote 
their lives to the interests of literature and philosophy, are 
entitled to the " benefit of the doubt." Surely no man of 
honorable spirit, — not to say of a liberal one, — can hesitate 
on the propriety of giving unlimited copyright, at least, a 
fair triaL 

If, contrary to all reason, as well as all experience, 
mischief should arise, then, but not till then, let the fetters be 
new riveted, and let the yoke and the burthen be replaced 
on the shoulders of the ingenious and the intelligent. 

We have thus given a brief sketch of the condition in 
which literary property is situated, and the circumstances 
which have attended it. We trust that the wrongs at which 
we have taken a hasty glance, are calculated to excite some 
degree of attention, even in the minds of those whom they do 
not personally affect, and that a full examination of the sub- 
ject will be patiently encountered. The public have an equally 
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stroug interest, and a positive duty, in promoting the general 
adoption of juat principles — each man being individually con- 
cerned in enforcing and upholding that which is right and 
just ; since the mischief that is done to his neighbour to-day, 
may be perpetrated on himself to^^merrow-* 


In arranging the plan and general divisions'^ofTthe work, 
it has beenthought most desirable in the first book — ai^er defining 
the nature oliterary property, and considering its claims to protection 
under the comprehensive provisions of the common law — to take a 
historical view of the origin and progress of the legislative regulations — 
subdivided under ihe general heads, of the duration of copyright, and 
the tax imposed upon the publication of books. We shall thus be 
enabled ftdly to trace thesubject from the memorable invention of 
printing, tiirough the interesting periods in our history which imme- 
diately succeeded. And we shall also have an opportunity of shewing 
the interest which many celebra;ted works have attained in the annals 
of the law^ as well as of literature. 

This course indeed appeared necessary as well as interesting ; for 
although the last Act of Pariiament on the copyright of books has 
incorporated the provisions of the former statutes, the past require to 
be referred to for the purpose of assisting the construction of the 
present. The old statutes, however, will be printed in tlie smallest 
type, and appended to their analysis by way of notes. 

The various classes who are interested in literary undertakings 
—in securing them from invasion, or avoiding the consequences of 
violating the law— in the mode of transferring copyright and the 
contingent interests of authors — must naturally be desirous to ascertain 
the decisions which have occurred in the courts of justice regarding 
these subjects. And although in some respects the law remains 
imperfectly defined, still it appears highly important to collect, and 
appropriately arrange, the legal doctrines which have been pronounced, 
and the facts and principles on which they are grounded. In the 
second book, therefore, besides treating of the duration und extent of 
copyright, of the library tax, and the registry at Stationers' Hall, 
it has been deemed necessary to devote a considerable portion of the 
treatise to the details of pirating copyright, its transfer, &c. These, 
it is presumed, will be found of great practical utility, both to authors 
and publishers. 

The third book, and the notes which follow it, contain the 
disquisitions on the principles of the laws and their effect on 
literature. 
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SECT. 1. Of the definition and nature of Literary Property. 

LiTEBARY Property, or Copyright, may be defined 
to be the ownership or rightful possession to which an author, 
or the person to wnom he assigns it, is entitled in the copi/(^) 
or original manuscript of his literary works ; and it comprises 
the exclusive right of printing and publishing copies of any 
literary performance, including engravings, musical compo- 
sitions, maps, &C.O 

Lord Mansfield adopted the word '* copy'* in the technical sense 
in which, he said, that name or term had been used for ages, to 
signify an incorporeal right to the sole printing and publishing of 
something intellectual, communicated by letters ('). 

Mr. Justice Aston also observed, that " the copy of a book seemed 
to have been not fariiliarly only, but legally, used as a technical ex- 
pression of the author's sole right to print and publish: and that these 
expressions in a variety of instruments were not to be considered as 
the creators or origin of that right or property, but as speaking the 
language of a known and acknowledged right 5 and, as far as they 
were active, operating in its protection (^). 

The right of an author, to the exclusive use and publi- 

(1) ** Copy,** the autograph, the ori^nal, the archetype ; that from which any thing 

is copied. Johnson, "The first of them I hare forgotten, and cannot easily retrieve, 

because the copy is at the press. Drydtn, 

(«) Tomlm's Law Diet. Articles << Literary Property" and " Copyiigfat" 

(S) 4 Burr. 3396. 

(4) lb. 2346. " Copy of a book," was likewise described by Mr. Justice WUla 
as the term which had been used for ages to sigmly the sole right of printing, publishing, 
and selling copies thereof. 4 Burr. 2311. 
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cation of his own literary compositions^ is classed by Sir W. 
Blackstone amongst the species of property acquired by 
occupancy, being grounded on labor and inyention('). 

When a man, says the learned Ck)ma)entator, by the exertion of 
his rational powers has produced an original work^ he seems to have 
clearly a right to dispose of that identical work as he pleases 3 and 
any attempt to vary the disposition he has made of it« appears to be 
an invasion of the right. Now the identity^ says he^ of a literary 
composition^ consists entirely in the sentiment and the language. The 
same conceptions^ clothed id the same Wolrds^ must necessarily be the 
same composition 5 and whatever method be taken of exhibiting that 
composition to the ear or tbd eye of antfther^ by recital^ by writing, or 
by printing in any number of copies^ or at any period of time^ it is 
always the identical work of the author which is so exhibited 3 and no 
other man^ it hath been thought^ can have a right to exhibit it^ espe- 
cially for profit^ without the author's consent ('). 

It will not be necessary to enter into any elaborate con- 
sideration of the arguments on the origin of property. There 
seems no rational ground for creating a distinction between 
literary and any oUier species of property. The rights of 
leach are equally entitled to protection. Such a distinction 
cannot be founded upon the degree of labor bestowed in the 
Acquisition of other objects of property. Even the right to 
the possession of land has been acquired as often by good 
forUme as by merit, and is frequently retained without the 
bestowinent of labor. The property in a literary work may 
be acquired in the same way. The first thought may have 
been accidental, which labor has enlarged and improved. 
iThe descendants of those who have produced intellectual 
treasures, are as well entitled to inherit them, as the posterity 
of the accumulators of land or money. To say, that the 
definition of property in the old legal authorities does not 
include the property in question, can be nothing to the 
purposiis of justice. If it does not include it> the definition 
IS a bad one, because it is not sufficiently comprehensive. 
Besides, if literary works possess none of the usual charac- 
teristics of property, according to its present technical de- 

(1) S Blac. Com. 405. 

(2) lb. 406. The Roman law adjudged, that if one man wrote any thing on the 
paper or parchment of another, the writing should belong to the owner of the blank 
materials ; mMnhug tiftKby the muhainieal operation of writing, finr which it directed 
the wtfibe to receive sadsftction; for, in works of genita nnd tnwntion, as in painting on 
another man's canvas, the same law gave the canvas to the painter. As to any other 
property in the wortts of the undentandhdg, the4aw is silent ; though the s^ of literary 
copies, for the purposes of redtal or multiplication, is certidnly as ancient as the thnes of 
Terence (a), MaiAlal(fr), and Statius(e). 

(a) ProU*i finnndi, tO. (h) Epigr. i. 67, iv, r«, xiii. 3, xiv. 194. 

[c) Juv. vii. 83. 
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Bcription^ let them form a class of themselves. Injustice 
should not be done for the sake of preserving consistency in 
verbal or metaphysical distinctions, which have nothing but 
their antiquity to support them. 

It is held by all the law authorities, that an author pos- 
sesses a strictly legal property in his literary labors, whilst 
they remain in manuscript. There can be no real distinction in 
the nature of the property^ in the sentiments or ideas and lan- 

Sage, before and after publication. The law which prohibits 
i publication of his mamiscript witibout his consent, should 
also protect the printed ccpy, and prevent the appropriation of 
the profit of publication by any other person than ike author. 
The definitions adduced by those who argue that there 
is a want of ** property^^ in literary works, are evidently very 
inadequate to the objects of property in the present advanced 
state of society* They are adapted to things in a primitive^ 
not to say imaginary, state ; when all things were in common ; 
when that common ri^ht was to be divested by some aqt to 
render the thing privately and exclusively a man^$ own, 
which^ before it was so separated and distinguished, was as 
much the property of anotner. 

These definitions also, it has been justly observed ('), will be 
found pdncipdlly to ^ply to the necessaries of life, and the grosser 
objects of dominion, which the immediate natural occasions of men 
called ^ 3 and tiierefore the property so acquired by occupancy, was 
required to be an object useful to men, and capable of being fastened 
<m. Enough was to be left for others. As much as any one could 
use to the advantage of life before it spoiled, in so much he could fix 
a property. Whatever Was beyond this, was more than Ms share, and 
b^onged to others. 

These definitioni<i give a sort of property little superior to t^e Icgafl 
idea of a beast-common j the bit of mouth snatched^ or t$ken Tor 
necessary consumption to support life. Thus mminalin^ badk to the 
origin of things, men lose sight of the present state of the world, anid 
end their enquiries at that point where they should begin their 
improvements. 

But distinct properties, says Pdfendorf (*), were not settled at 
the ^me time, nor fcy one single abt, but by successive degrees, nor 
In all places alike 5 but property was gradusdly introduced,' according 
as either the condition of things, the number and genius of men re- 
quired, or as it appeared requisite to the comnK)n peace. 

Since those supposed times of universal communion, the 
objects of property nave been much enlarged by discovery, 
invention, and arts. The mode of obtaining property by 
'Occupancy has been abridged ; and the precept of abstaining 

(1) Millar v. Taylor, 4 Burrow, 2339. (2) B. 4, c. 4, sec, 6. 
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from what is another's^ enforced by laws. The rules attending 
property must therefore keep pace with its increase and 
improvement^ and must be adapted to every case. 

A DISTINGUISHABLE EXISTENCE in the thing claimed 
as property^ an actual value in that thing to the true owners, 
are its essentials ; and these are not less evident in the case 
of literary property, than in the immediate objects of those 
definitions which relate to the primitive condition of things. 

There is a material difference greatly in favor of this 
sort of property, from that gained by occupancy, which before 
its occupation was common to every one ; because a literary 
work is originally the author*s ; and therefore unless clearly 
rendered common by his own act, and full consent(*)» it 
ought still to remain his property. 

The utility of the thing to man required by the definition 
in Pufendorf(') to make it an object of property, has been 
long exploded, as appears from Barbeyrac's note on this very 
passage, where it is held an unnecessary and superfluous 
condition('). 

The best rule both of reason and justice seems to be, to 
assign to every thing capable of ownership a legal and deter- 
minate owner. 

For the ci^pacity to '^ fasten on," as a thing of corporeal nature, 
being requisite in every kind of property, plainly partakes of the 
narrow and confined sense in which property has been defined by 
authors in the origmal state of things. A capacity to be distinguished, 
answers every end of reason and certainty, which is the great favorite 
of the law, and is all that wisdom requires to secure their possessions 
and profits to men, and to preserve the peace(*). 

'^ Nothing,*' says Professor Christian, '' is more erroneous than 
the practice of referring the origin of moral rights, and the system of 
natural equity, to that savage state which is supposed to have preceded 
civilized establishments, in which literary composition, and of conse- 
quence the right to it, could have no existence. But the true mode of 
ascertaining a moral right, is to inquire whether it is such as the reason, 
the cultivated reason, of mankind must necessarily assent to. No 
proposition seems more conformable to that criterion, than that every 
one should enjoy the reward of his labor, the harvest where he has 
sown, or the fruit of the tree which he has planted.*' Whether lite- 
rary property is m generis, or under whatever denomination of rights 

(1) The coRtfrudiM consent, deduced from the act of publication to the world, 
will be discussed in the next section. 
{%) Lib. 4, cap. 5. 

(3) Things of &ncy, pleasure, or convenience are objects of property, and so con- 
sidered by the common law : even so insignificant a thing as a popinjay, a monkey, a 
parrot, or the like; in short, any thing nierchandizable and valuable. 12 H. s. 3. a. b. 
&c. \ Bro. Abr. Tit " Property," pi. 44 ; 1 Comyn's Digest. 60?. 

(4) 4 Burr. 2340. 
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it may be classed^ it seems founded upon the same principle of general 
utility to society, which is the basis of all other moral rights and 
obligations. Thus considered, an author's copyright ought to be 
esteemed an invaluable rights established in sound reason and abstract 
morality (')• 

The consideration of the objections advanced against these 
definitions of the nature of literary property, we defer to that 
part of the work in which the jutltce of the laws are discussed. 
The Legislature has thought proper to deal with literary 
works as '' property/' and we have aeemed it sufficient for the 

E resent purpose to state, from the authorities to which we 
ave referred, the general principles by which Uie question 
ought to be regulated. We proceed, in the next place, to 
consider the subject as it stood at the common law, prior to 
the existence of anjr statute, and independent of any recog- 
nition of the exclusive rights of literary property, either by 
the State or the Parliament. 


SECTION II. 

Of the perpetmty of Copyright by the Common Law. 

It is a leading principle in the English Law, and forms a 
just ground of its praise, that it provides redress for every 
wrong and grievance which the subject may suffer from the 
invasion of his rights; and the remedy, says Coke, varies 
and is adapted according to the variety of the right('). 

From the benefit of this general rule of extensive justice, 
literary men ought not to be excluded. The exertions of the 
mind deserve as much encouragement as those of the body. 
Whatever may be suggested by the subtilty of legal reasoning, 
drawn from tne origin of property, it is cleariy the interest of 
society to afford that protection to literary labor, which is 
readily extended to every other species. The reasoning 
which demonstrates the expediency of guarding the fruits of 
manual industry, must equally establish the adoption of the 
*same protection to those of intellectual acquirement. Pro- 
perty will not be acquired if it be not protected. The very 
existence of society, and its best interests, depend on the 
encouragement of industry ; and as national wealth depends 
on labor, so does knowledge depend on mental exertion. 
Yet neither the corporeal nor the intellectual powers will be 
freely and fully exerted, unless they are permitted to enjoy 
their productions unshackled by restraint, and unencumbered 

(1) ft Comm. 407, note. (9) 8 Coke 48, a. 
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by burUiens, from which other oIbsbu of the comiuiiinity ajre 
^xnnot. 

It baiog ioteaded in this section to review the subject of 
litfetary property as it anciently stood, according to the 
common law, it will be necessary to notice the compre- 
hensive ofaaraoter of this part of our system of jurisprudence : 
and without following the exact phraseology of the ordinary 
definitions, we may describe the common law to bo 

The law of this kingddtn, as it waa generally holden before 
any statute was enacted in Parliament to alter it. It includes ^e laws 
of God and nature. It ia funded upon the general customs of the 
Idugdom, and comprises the principles and maxims of the laws, which 
are founded upon reason, obaerv&tioD, and experience, acqnired by 
long study, refined by learned men in all ages, and it is thus said to 
be the " perfection of reason." Its end and object is jutHce, in tbn 
most comprehensive sense. It ia the common birth-right of the 
subjects of the realm, for the safeguard and defence, not only of their 
goods, lands, and revenues, but of their families, fame, property, and 
UvesC). 

The common law is described by Bracton(*) as utdver- 
iolfy comprehensive. There seems no reason for excluding 
from ita protection any kind of property, however insignificant 
in its nature, or trifling in its valae. The rules in regard to 
property, like the principles of the underwritten law, are of 
the highest antiquity, ana must ever have been the same ; but 
the objects to which they are applicable, were not all at once 
known, and many things have been disputed which were 
afterwards established as objects of propertyC). The claims 
of justice do not depmd on antiquity. 

There are many things, the uses of which were unknown 
in ignorant times, that have now become valuable ; and it 
seems as unjust to shut out from legal protection the intel- 
lectual labors of ingenious men, as it would be to declare 
that the mariner's compass and gunpowder, which were inven- 
Uons within the period of legal memory, cannot be included 
ia the laws of property('). 

The absence of judicial authority can form no objection 

(1) Co. Ut 97, 143. TreUiK of L*«i, p. I. (i) Ub. 1, c 3. 

(3) Then it low repotted iatliefMr5»ftof ■blood-bound, wh^^itwuugHed, 
'icD out <k poaKBOOD, ihe property in it ceased — that felony niuld not be com- 
gf it — that it «u not lilheBble, nou1d not pasa by a Krant of omnia bona, &e. 
raa held, " that nbere any wrong or damage it done to a man, the law gjtea Um 
df." IS H. a, t 3, a. b. So itf a grey^iound. 31 Ela. Omni 93, Crv. 
15. 

) It wai held by Mr. Jiudce Wi11«, that the prindplet of priiate jusUce, tooral 
and publie conienieDce, when applied to aimo lubject, made common lawwithoul 
lent — mocfa more wbea lecei'ed and approved by usage. 4 Burr. iSli. Far 
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to the claim. It wag not decided until within a century of 
the present time that a title to literary property could be 
maintained^ even prior to publication ; ana that according to 
the principles of the common law, no distance of time, 
however srreat, could authorise a publication without the 
conaei^t of the author : a9 in the caa^s of Lard Clarendon's 
History and the Letters of Pope* Many other points of law 
have also been decided in recent times, for which there is no 
precedent. For instance, it is not many years since, for the 
first time, it was held actionable at common law to give, 
knowingly, a false character, on the faith of which credit had 
been given, and loss sustained — a decision which was evi- 
dently founded on the general maxim, that '* there is no 
injury without a remedy." 

Having thus shewn the state of the question upon the 
general and comprehensive principles of the common law^ 
prior to i^ny legislative enactment or recognition, and inde- 
pendently of any judicial authority, we come now to the 
conaideration of the reasonings which have been adduced, 
and the judgments pronounced by many learned judges on 
the question of* perpetuity, the substance and principal 
points of which we shaU select, and endeaTO^r to present in 
the most condemned fonp. 

Of all the judges before wbpm this ^ue^tion has \>een 
discussed, the majority have always decided that, lt>y the 
common law, an author was entitled to the exclusive enjoy- 
ment of his popyright in perpetuity. 

It is remarkable also, that amidst the ma,ny controversies 
which have taken place on this imports^it subject, it was 
never in the slightest degree denied that the manuscript of an 
author was protected by the common law, and that it was 
illegal to take his manuscript, or in any way to use or publish 
it, without the. clear and express consent qf the author. On 
the contrary, in the several cases which have been argued on 
the extent of the right since the several Acts of Paniament 
on copyright were passed, it has been all along, even by the 
advocates whose business and duty it was to contend that 
under those statutes the term of exclusive copyright was 
limited to fourteen years, expressly admitted. 

That hy the common law, an author is entitled to the copy of 
his own work until it has been once printed and publidhed by his 
authority 5 and it has been also conceded, that the several oases in 
Chancery in which injunctions were granted to restrain the printing 
and publishing of the copy, were agreeable to the common law, and 
that the relief afforded in those cases was properly given in consequence 
of the legal rightQ), 

(1) 4 Burr. 2396. 
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Now it seems impossible to shew that there is any sound 
distinction by the common law^ between the exclusive right 
to the copy after publication, and the right prior to it. For, 
as Lord Mansfield observed(')f the common law as. to 
the copy before publication, could not be founded in custom* 

Prior to 1/32, the case of a piracy* before publication never 
esListed — it was never put or supposed. There is not a syllable about 
it to be met wUh any where. The regulations/ the ordinances, the 
Acts of Parliam^t, the cases in Westminster Hall, all relate to the 
copy of books after publication by the authors. 

From what source then, demands his Lordship, is the 
common law drawn, which is admitted to be so clear in 
respect of the copy before publication ? 

From this argument,— because it is just that an author should reap 
the pecuniary profits of his own ingenuity and labor, it is just that 
another should not use his name without his consent. It is fit that he 
should judge when to publish, or whether he ever will publish. It is 
fit he ^shonld not only choose the time, but the manner of publication, 
how many, what Idnd of volumes, what print. It is fit he should 
eboQse to whose care he will trust the. accuracy and correctness of the 
impressioDS — in whose honesty he will confide not to foist in additions. 

These, and other reasonings of the same effect, are suf- 
ficient to shew that it is agreeable to the principles of right, 
the fitness of things, convenience and policy, and therefore to 
the common law, to protect the copy before publication. 

But the same reasons, said the learned judge, hold after 
the author has published his work. He can reap no pecu- 
niary profit, if tne next moment after it comes out it may be 
pirated upon worse paper, and in a worse print, and m a 
dieaper volume(')- 

The author may not only be deprived of any profit, but lose the 
expence he has been at. He is no more master of the use of his own 
name. He has no control over the correctness of his own work. He 
cannot prevent additions. He cannot retract errors. He cannot 
amend or caned a faulty edition. Any one may print, pirate, and 
perpetuate the imperfections, to the disgrace, and against the will, of 
'the author 5 may propagate sentiments under his name which- he dis- 

(1) 4 Burr. «397. 

(3) It is admittedi that if the literary compositions of an author be taken firom bim 
hefon publication, he may maintain an action of trover or trespass. But how are the 
i^Kmagei to be estimated ? Should the jury confine their condderation to the value of 
the ink and paper? Certainly not : it would be most reasonable to consider the known 
character and ability of the author, and the value which his work would produce by die 
publication and sale. And yet what could that value be, if it was true that the instant 
an author published his works, they were to be considered by the law as given to the 

public, and that bis private property in them no longer existed ? Per Mr. Justice 

Aslant 4 Burr. 2341. 
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approves^ repents^ and is ashamed of. He can exercise no discretion 
as to the manner in which> or the persons by iiidiom, his work shall 
be published ! 

Such are the monstrous conclusions which would foUow- 
the admissicm of the doctrine; that an author loses by the 
act of publication his exclusive right to the productions of 
his literary labor. 

The claim of the author to the exclusive right of printing 
and 'publishing his own work^ is founded^ says Mr* Justice 
Aston(0> upon the original right to this work, as being the 
mental labor of the author, and that the effect and produce of 
the labor is his. It is a personal incorporeal property, saleable 
and profitable ; it has indicia certa, for though the sentiments 
and doctrine may be called ideal, yet when the same are 
communicated to the sight and understanding of every man, 
by the medium of printing, the work becomes a distinguishable 
subject of property, and Hot destitute of corporeal qualities('). 

But it is said that the copy is necessarily made common 
after the book is once published. 

Now without publication, it is useless to the owner, because 
without profit ; and property without the power of use and disposal, 
is an empty sound. In that state, it is lost to society in point of 
improvement, as well as to the author in point of interest. PuUi- 
cation, therefore, is the necessary act, and the only means to render 
this confessed property useful to mankind, and profitable to the 
owner — in this, they are jointly concerned. 

Now to construe this only and necessary act to make the work 
useful and profitable, to be destructive at once of the author*s confessed 
original property, against his express will, seems to be quite harsh 
and unreasonable 3 nor is it at all warranted by the arguments derived 
from those writers who advance, that by the law of nature property 
ends when corporal possession ceases (^). 

(1) 4 Burr. 2341. 

(2) All the metaphysical subdlties from the nature of the thing may be equally 
olbgected to the property before pubUcation. It is incorporeal— it relates to ideas detached 
from any physical existence. There are no indicia — anodier may have had the same 
thoughts, upon the same subject, and expressed them in the same language verbatim. 
At what time, and by what act, does the property commence ? The same string of 
questions may be asked upon the copy before puUication :— Is it real or personal ? Does 
it go to the heir or to the executor? Being a right, which can only be defeated. by 
action, is it as a chose in action assignable or not? Can it be forfeited ? Can it be taken 
in execution ? Can it be vested in the assignees under a Commisdon of Bankruptcy ? 
Per Lord Mansfield, 4 Burr. 2397. 

(3) Barbeyrac clearly observes, that the right acquired from taking possession, does 
not cease where there is no possesion ; that perpetual possession is impossible ; that the 
above h3fpothe8i8 would reduce property to nodiing; that the consent of the proprietor 
to the renunciation of the right, ought to appear, for as possession is nothing else but an 
indisputable mark of tlie will to retain what a man has seized, so to authorize us to look 
upon a thing as abandoned by him to whom it belonged, because he is not in possession, 
we ought to have some other reasons to believe he has renounced his personal right to it. 
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Babbeybac^ in his notes on Pupbndobf, says« that 
though we may presume an abandonment in respect to those 
things which remain such as nature has produced them, yet 
as for other things which are the fruity of humaa industry, 
and which are done with great labor and contrivance, it 
cannot be doubted but every one would preserve his right to 
them till he makes an open renunciation. 

Now there is no open renunciation of literary property, 
but a constructive one only, deduced barely from the act of 
publication. Wfaetlier there be a '* renunciation'' or sot, 
IS a fact which ought not to be presumed ; wherever it 
exists, it should be distinctly proved. It is always capable 
of proof, where the abandonment has really taken place,, and 
when it cannot be proved, the legal inference, as in all 
other kinds pf property, ought to be in favor of the original 
owner. 

But then it is contended, *' if a man buys a book, it 
becomes his own." 

What ! is there no difference (exclaimed Mr. Justice 
Aston) betwixt selling the property in the work, and only 
one of the copies ? To say, " selling the book conveys all 
the right," begs the question. For if the law protects the 
book, the sale does not convey away the rignt from the: 
naiture of the thing, any more than the sale conveys it where 
the statute protects the book. 

The proprietor*s consent is not to be carried beyond his manifest 
intent. Would not such a construction extend the partial disposition 
of the true owner beyond his plain intent and meaning ? Can it be 
conceived that in purchasing a literary composition at a shop, the 
purchaser ever thought he bought the right to be the printer and seller 
of that specific work ? The improvement, knowledge, or amusement 
which he can derive from the performance, is all bis own 5 but the 
right to the work, the cop3rright^ remains in him whose industry 
composed it. The buyer might as truly claim the merit of the com- 
position by his purchase, as to the right of multiplying the copies and 
reaping the prints. 

The invasion of this sort of property is as much against 
every man's sense of it, as it is against natural reaijon and 
moral rectitude. It is against the conviction of every man's 
own breast who attempts it. He knows it not to be bis own 
— he knows he injures another, and he does not do it for the 
sake of the public, but malajuie et ammo lucrandi.Q) 

(1) 4 Burr. 2343. 
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SECTION III. 


Of the recognition by the State and Parliament of Copyright in 
perpetuity y and the evidence of Ancient Customs* 

It is only since the invention of printing, that any question of 
the extent or duration of copyright could be expected to 
oocur in the courts of justice. To take an author's manuscript 
without his consent, was, of course, either actionable for the 
trespass or trover, or indictable in proportion to the amount 
of the offence, according as the circumstances might consti- 
tute a fraud or theft. A single copy was then of much more 
value than after printing had multiplied the nlimber of copies. 
The great manual labor necessarily bestowed on each copy, 
and the few readers at that time, rendered the publication of 
insignificant importance, compared with what it has since 
become. 

From the time of this splendid discovery, down to the 
year 1556, a period exceeding a century, we have no evidence 
of the recognition, in any public form, of the copyright of 
authors, or of the remedies oy which its infraction might be 
redressed. This silence, however, may be very rationally 
explained. The exact period of its introduction to England 
has been the subject of much discussion. According to 
some authorities, it was introduced at Oxford in the year 
1468; the sounder opinion assigns the period of 1471 or 
1472. But whatever was the precise time, it is obvious that 
several years would naturally elapse, after its first establish- 
ment, before the invention could become generally adopted(0. 

Its process was impeded by many difficulties aod re- 
sJtraiats. It was imported duriag one of the most stormy 
periods of our history, amidst contests for the crown and 
domestic war. The revival of letters was then in its com- 
mencement. Books were comparatively few in number, and 
but little sought for. The establishment of printing presses 
therefore took place by slow degrees ; and it was not until 
the signal advantages of the art became known, and lite- 
rature extended itself, that the property, or copyright^ in 
books became an object of importance. 

No sooner, however, did the press display the great 
purposes to which it might be applied, than the works which 
issued from it naturally became the immediate subject of 
state regulation. 

(]) The art of printing was first dbcovered at Mentz in 1438. It was introduced 
into Eng^d in 1471 ; into Scotland in 1508 ; into Ireland in 1551. 
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The earliest evidence which occurs on the subject is to 
be found in the charter of the Stationers' Company, and the 
decrees of the Star Chamber. 

The evidence thus to be adduced, appears the more 
satisfactory, and the less liable to suspicion, inasmuch as it 
was indifferent to the views of the Government whether the 
copy of an innocent book, when licenced, was open or private 
property. It was certainly against the power or the crown to. 
allow it as a private right, without being protected by any 
royal privilege. It could be done only on principles of 
private justice, moral fitness, and public convenience ; which, 
when applied to a new subject, make conimon law without a 
precedent ; much more when received and approved of by 
UBage(0* 

Reeognitian of the Right by Acts of the State, 

1556. — The original charter of the Stationers' Company 
was 8:ranted by Philip and Mary, in the year 1556. 

It was the declared object of the Sovereign at that time 
to prevent the propagation of the Protestant Reformation ; 
ana it seems to have been thought, that the most effectual 
means to do so, was to impose the severest restrictions on 
the press. 

The charter recites, that several seditious and heretical bpoks, 
both in rhymes and triacts, were daily printed, renewing and spreading 
great and detestable heresies against the catholic doctrine of the Holy 
Mother Church. 

For the suppression of this evil, it constitutes ninety-seven persons 
(whom it names) an incorporated society of the art of a stationer ; 
and it orders that no person in England shall practise the art of printing 
unless he be one of this society. 

And the master and wardens of this society were authorized to 
search, seize, and bum all prohibited books, and to imprison any one 
that should exercise the art of printing contrary to this direction ('). 

From this charter we proceed to the decrees of the Star 
Chamber, the authority of which we are quite willing should 
be estimated as low as possible ; but in adducing the 
authorities which support the right in question, we are 
justified in pointing out, that even that arbitrary tribunal 
respected the rights of authors, and prohibited the printing 
of works without the consent of their owners. 

In 1556, by a decree of the Star Chamber, it was forbidden to 
print against the force and meaning of any ordinance, &c. in any of 
the statutes or laws of the realm. 

By another decree in 1 585, every book, &c. ,is to be licenced : 

(1) 4 Burr. 2312. (3) This charter was confirmed by Elizabeth. 
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^' nor shall any one print any book> &c. against the form or meaning 
of any restraint contained in any statute or laws of the realm * * *, 
or contrary to any allowed ordinance set down for the good govern- 
ment of the Stationers' Company." 

In 162S, by a proclamation reciting the above decree^ and that 
the same had been evaded " by printing beyond sea such allowed bookS;, 
&c. as have been imprinted within the realm by such to whom the 
sole printing thereof, by letters patent^ or lawful onUnance or authority, 
doth appertain :" and then the proclamation enforces the decree. 

Again in 1637, by another decree^ no person is to print or import 
any book or copy which the Company of Stationers^ or any other 
person, hath or shall by any letters patent^ order or entrance, in their 
register book^ or otherwise, have the rights privilege, authority, or 
allowance solely to print. 

This decree evidently supposes a copyright to exist, 
" otherwise" than by patent, &c. which could oe clearly by 
DO other authority than the common law. 

These appear to be all the acts of state relative to the 
matter. Most of the judicial proceedings of the Star 
Chamber being lost or destroyed, no case of prosecution for 

Erinting without licence, or pirating another man's copy, 
as been found. But it is certain that down to the year 
1640, copies were protected and secured from piracy by a 
much speedier, and more effectual, remedy than actions at 
law, or bills in equity. No licence could be obtained 
*' to print another man's copy." Not from any prohibition, 
but because the thing was immoral, dishonest, and unjust ; 
and he who printed without a licence, was liable to great 

penalties(0* 

Eeeognitian of the Right in Acts of Parliament. 

1641. — After tke abolition qf the Star Chamber, all 
regulations of the press, by proclamation or decrees, were 
deemed illegal. The allegea licentiousness of the press, 
however, induced the two Houses to make an ordinance('), 
which prohibited printing, unless the book was first licenced, 
and entered in tne register of the Stationers' Company. 
Copyrights, in their opinion, then, could only stand upon 
the common law — botn Houses took it for granted. The 
ordinance, therefore, prohibits printing without consent of the 
owner, or importing (it printed abroad), upon pain of forfeiting 
the same to the owner or owners of the copies of the saia 
books, &c. This provision necessarily supposes the property 
to exist — it is nugatory if there was no owner, and an owner 
could not at that time exist, but by the common law. 

(1) 4 Burr. S313. (2) 29th of June, 1641. 


14 HISTORICAL VIEW. 

According to the authority of Carte, the historian^), if 
ever there was a danger of the invasion of copyright, it was 
in 1641, when the licentiousness of the. press was carried to 
the greatest height. 

It appears, however, that several divines who were the 
favorites of the prevailing party, signed a declaration strongly 
in favor of authors, and on the justice of allowing them 
solely to print their copies ; alleging that otherwise, scholars 
would be utterly deprived of any recompence for their studies 
or labor, and urgin? that if books were imported to the 
preiudice of those who bore the charge of impressions, the 
anthors and buyers would be abused by vicious impressions, to 
the great discouragement of learned men, and extreme damage 
of all kinds of good learning. 

1643. — These and other reasons had so much weight, 
that it appears both Houses of Parliament, on June 14, 1643, 
joined in an oitDiNANGE, declaring, 

*' That no book, pamphlet, nor paper, nor part of such book, 
pamphlet, or paper, shall from hencefortli be printed, bound, stitched, 
or put to sale by any person or persons whatsoever, unless the same 
be entered in the Register Book of the Company of Stationers, 
according to ancient' custom ; and that no person or persons shall 
hereafter print, or cause to be reprinted, any book or books, or part 
of book or books, entered in the register of the said Company for 
any particular member thereof, without the licence and consent of the 
owner and owners thereof ; nor yet import any such book or books, or 
part of book or books, formerly printed here, from beyond the seas, 
upon pain of forfeiting the same to the respective owner or owners of 
the said copies, and such further punishment as shall be thought fit(*).'* 

1647. — There was also an ordinance of Parliament made 
the 28th of September, 1647(^), relating to unlicenced printing. 

1649. — And by another ordinance in September, 1649, 
cap. 60, it was enacted, that 

No person whatever should compose, write, print, publish, sell, or 
utter, or cause to be made, written, printed, or uttered, any book or 
pamphlet, treatise, sheet or sheets of news, whatsoever, unless licenced, 
as thereafter mentioned. 

And the same ordinance prohibited the use of any printing or 
rolling press, except in London and the two Universities, and also 
York and Finabury. 

It then enacts, that no person or persons whatsoever in this 

(1) CarteV Letters, paUkhed 1735. Sir E. Brydges' *' Reasons for further 
Amendment" 

(2) In 1644, Milton published his famous speech for the liberty of unlicenced 
printing, against this ordinance ; and among the glosses which he says were used to 
color this ordinance, and make it pass, he mentions ** the just retaining of each man his 
several copy ; which" said he, " God forbid should be gain-said,** 

(5) Scobel's Collection of Acts and Ordinances, p. 1 34. 
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jCommonwealth shall hereafter print or reprint any bdok or books, or 
part of any book or books^ legally granted to the said Company of 
Stationers for their maintenance of their poor, without the licence 
and consent of the Ma8ter> Wardens^ and Assistants of the said 
Company ^ nor any book or books, or part of book or books, now 
entemi in the register book for any particular member oif the said 
Company, without the like consent of the owner or owners thereof ; 
nor counterfeit the name, mark, or title of any book or books 
belonging to the said Company or particular persons -, nor shall any 
person bind, stitch, or put to sale any such book or books, upon pain 
of forfeiting six shilling^; and eight pence for every book. 

1662. — The Licencing Act of 13 and 14 Charles II. cap. 
33^ was framed chiefly to control the liberty of the press. 
But its object was disguised by blending it with a renewal 
of the general ordinances for tne regulation of printing. 

It enacts, that no person shall, within this kingdom oi^ elsewhere, 
imprint, nor shall import from or out of any other of His Majesty's 
dominions, nor from any other parts beyond the seas, any copies or 
books printed beyond the seas, or elsewhere, which any person by 
force or virtue of any entry thereof duly made, or to be made in the 
Register Book of the Company of Stationers, have or shall have the 
right, privilege, authority, or allowance, solely to print, without the 
consent of the owner or owners of such book or books, copy or copies — 
nor shall bind, stitch, or put to sale, any such book or books, or part 
of any book or books, without the like consent, upon pain of loss or 
forfeiture of the same, and of being pmceeded against as an offender 
against this present act,'*— -(the penalty whereof was, for the first 
offence, a disability for tiiree 3^ears, and for the second offence a 
disability for ever, to exercise the art of printing, besides bodily 
punishment at the Judges' pleasure,) ^' and upon the further penalty 
and forfeiture of six shillings and ei^ht pence for every such book or 
books, or part of such book or books, copy or copies, so imprinted, 
imported, bound, stitched, or put to sale,*' &c 

The act, tlierefore, supposes an ownership at common 
law ; and the right itself is particularly recognized in the 
latter part of the third section of the act, where the Univer- 
sities are forbid to meddle with " any book or books, the 
right appointing whereof doth solely and properly belong to 
any particular person or persons" 

The solo property of the owner is here acknowledged in 
express words, as a common law right ; and the legislature 
who passed that act could never have entertained the most 
distant idea " that the productions of the brain were not a 
subject matter of property." To support an action on this 
statute, ownership must be proved, or the plaintiff could not 
recover, because the action is to be brought by the " owner," 
who is to have a moiety of the penalty. 
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Tbe various proTisions of this act effectually prevented 
piracies, without the necessity of actions at law, or bills in 
equity, by owners. 

The Licencing Act of Charles II. was continued by 
several Acts of Parliament, but expired in 1679. It was 
revived by 1 James II. c. 7 ; and continued by 4 William 
and Mary, c. 24 ; and finally expired in 1694. 

Such is the state of the evidence as deduced from the Acts 
of Government and the Legislature in the most despotic and 
unsettled times ; and the inference is obviously strong, that 
if at those periods the rights of literature were respected 
when (if ever) they were liable to abuse, how much more 
ought those rights to be regarded and protected in an ^ge 
like the present, which owes its improvement to the diffusion 
of knowledge. 

We have next to turn to the only other source from 
which any public testimonials can be derived of the ancient 
usages and regulations which bear on the question, viz. the 
charters and registry books of the Stationers' Company. 

Evidence of Ancient Customs. 

It appears that it was usual from the earliest times for 
authors to sell their copyright in perpetuity, and that the 
copies were made the subject of family settlements for the 
provision of wives and children. In the case of Millar v. 
Taylor, tried in 1769, this ancient custom was proved to the 
satisfaction of the jury, and by their special verdict they 
found as follows : 

*' That before the reign of her late Majesty, Queen Anne, it was 
usual to purchase from authors the perpetual copyright of their 
books, and to assign them from hand to hand for valuable consider- 
ations, and to make the same the subject of family settlements for 
the provision of wives and children.** 

The historian Carte, after speaking of the exclusive 
property which ever existed in all books printed in England, 
observes, 

" That for the making of it known, the better to prevent all 
invasion thereof, when the Stationers were incorporated (*), all authors, 
and the proprietors to whom they sold their copies, constantly entered 
them in the register of that Company, as their property. The 
like method was taken with regard to foreign books, to which no 
subject of England could pretend an original right. To prevent the 
inconveniences of different persons engaging (perhaps unknown to 
one another) in printing of the same work (which might prove the 
ruin of both), the person who first resolved on it, and entered his 

(1) In 1556. 
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design in that register, became thereby the legal proprietor of such 
work, and had the sole right of printing it : so that there has scarce 
ever been <a book published in England, but it belonged to some 
author or proprietor, exclusive of all other persons. This is evident 
to every one that hath ever viewed the Stationers' Register, from the 
erection of that company, down to the year 1710, when the Act 
8 Annei was passed, which refers to this as an usual practice. It was 
indeed so customary, that I hardly think there ever was a book 
(unless of a seditious nature) printed till within /or<y yeart last past('), 
but, however inconsiderable it was for size or value, the property 
thereof was ascertained, and the sole right of printing it secured to 
the proprietor by such an entry. I was surprised on carefully 
examining one of the registers in Queen Elizabeth's time, from 
1576 to 1595, to find, even in the infancy of English printing, above 
two thousand copies of books entered as the property of particular 
persons, either in the whole, or in shares ; and mentioned from time to 
time to descend, be sold, and be conveyed to others ; and the whole 
tenor of these re^sters is a clear proof of authors and proprietors 
having always enjoyed a sole and exclusive right of printing copies, 
and that no other person whatever was allowed to invade their right.** 

The following is a brief account of some of the early 
entries contained in these registry books. 

In 1558, and down from that time, there are entries of copies 
for particular persons. 

In 1559^ and subsequently, there are persona fined for printing 
other men's copies. 

In 1573, there are entries which take notice of the sale of the 
copy, and the price. 

In 15S?, there are entries with an express proviso, '' that if it 
be found any other has right to any of the copies, then the licence, 
touching such of the copies so belonging to another, shall be void.'* 

1684. — Charles II. in the year 1684 confirmed the former 
charters, and extended them by new provisions. The new 
charter recited — 

That divers brethren and members of the Company have great 
part of their estates in books and copies, and that for upwards of a 
century before, they had a public register kept in their common hall 
for the entry and description of books and copies. 

It proceeds as follows : 

" We, willing and desiring to confirm and establish every member 
in their just rights and properties, do well approve of the aforesaid 
register ;" and declare, " that every member of the Company who 
should be the proprietor of any book, should have and ei\joy the sole 
right, power, privilege, and authority of printing such book or copy,, 
as in that case has been iisual heretofore. 

TJiere is then added a prohibition against piracies. 

(1) That is, from the year 1C95. 
C 
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A few years anterior to this second charter, the Stationers' 
Company made a by-law, in which it is stated, that divers 
memoers of the Company had great part of their estates in 
copies ; and that by the ancient usage of that Company, 
when any books or copies were entered in their register to 
any of the members of that Company, such persons were 
always reputed the proprietors of them, and ought to have 
the sole printing of them. 

In another by-law in 1694, it is stated, that copies were 
constantly bargained and sold amongst the members of the 
Company as their property, and devised to their children and 
others for legacies, and to their widows for maintenance ; and 
it was ordained, that if any member should, without consent 
of the member by whom the entry was made, print or sell 
the same, he should forfeit for every copy twelve pence(*). 

(1) The following comprises a complete statement of these by-laws* which were 
proved in evidence on the trial of die cause ** Millar v. Taylor." 

And the said jurors upon their oath further say, that the Stationers' Company, to 
secure the enjoyment of the said copyright as fiu: as in them lay, made several by-laws, 
particularly the two following. 

^ *' At ah assembly of the Masters and Keepers or Wardens and 

Commonalty of die mystery or art of Stationers of the City of 

London, held at their Common Hall, the 17 di day of August, anno 

domini, 1681, for the well govemmg the members of this Company, 

the several laws and ordinances hereafter mentioned were then made, 

enacted, aud ordained, &c. 

And whereas several members of this Company have great part of their estates in 

copies, and by ancient usage of this Company, when any copy or book is r^;i8tered to 

any member or members of this Company, such person to whom such entry is made, is, 

and always hath been, reputed and taken to be profrietor of such book or copy, and 

ought to have the sole printing thereof; which pri^ege and interest u now of late t^en 

violated and abuted(a) ; it is, therefore, ordained, that where any entry or entries is or 

are, or hereafter shall be, duly made of any book or copy in die said register book of 

this Company, that in such case if any member or members of this Company shall then 

after, without die licence or consent of such member or members of this Company for 

whom such entry is duly made in the register book of this Company, or his or their 

asflgnee or assigns, print, or cause to be printed, import, or cause to be imported, from 

beyond the seas or elsewhere, any such copy or copies, book or books, or any part of 

any such copy or copies, book or books, or shall sell, bind, stitdi, or expose the same, 

or any part or parts thereof, to sale, that then such member or members so offending 

shall forfeit to the Master and Keepers or Wardens and Commonalty of die mystery or 

art of Stationers of the City of London, the sum of ttoelve pence^b) for every such 

copy or copies, book or books, or any part of such copy or copies, book or books, so 

. imprinted, imported, sold, bound, stitdied, and exposed to sale, contrary hereunto." 

** At an assembly of the Masters, Keepers or Wardens, and Common- 
alty of the mystery or art of Stationers of the City of London, held 
the 14th day of May, 1694, the several laws, ordinances, and oath 
hereafter following, were then made, enacted, and ordained. 
Whereas divers members of this Company have great part of their estates in copies 
duly entered in the register book of this Company, which, by the ancient usage of this 

(a) In substance, this is the same language as that which is used in the 8 Anne. 

(b) It is evident that the intention of the Act of Anne was to make the penalty 
general, which is here necessarily limited to the members of the Stationers* Company. 
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There are several cases reported in the time of Charles 
II. which arose out of disputea property in printed books. 
Some of them were between different patentees of the crown ; 
some whether the right belonged to the author from his inren*^ 
tion and labor, or to the king from the subject matter. 

The first case (in the 18th Charies II.) was between the law 
patentee and some members of the Stationers' Company. It was 
argued on the footing of a prerogative copyright in the crown. It 
was urged that the king pays the judges who pronounced the law. 
The House of Lords determined '* that the king had the rights and 
had granted it to the patentees (*)." 

The next case (in 24 Charles II.) was also that of a law patentee^ 
in which it was decided, " that the plaintiff, by purchase from the 
executors of the author, was otoner of the property at common law{*). 

There is another case (in 29 Charles II.) in which the grantees of 
the crown of an almanac were the parties, and in which the court 
thought that almanacs might be prerogative copies ; and it was held 
that the additions of prognostications did not alter the case, '^ no more 
than if a man should claim a property in another man*s copy by reason 
of some inconsiderable additions of his own('). 

In the 81 Charles II. an action on the case was brought (^) for 
printing the Pilgrim's Progress, of which it was averred, the plaintiff 
was " the true proprietor, whereby he lost the profit and benefit of 
his copy 3" but it does not appear that the action was proceeded in. 

Company, is, are, or always hath and have been used, reputed, and taken to be the 
tight and property of such person and persons (members of this Company) for whom 
tnr whose benefit such copy and copies are so duly entered in the register book of this 
Company, and constantly bargained and sold amongst the members of this Company as 
their property, and devised to children and others for legades, and to their widows for 
their maintenance ; and that he and they to whom such copy apd copies are so duly 
entered, purchased, or devised ought to have the sole printing diereof ; 

Wherefore, for the better preservation of the said ancient usage from being invaded 
by evil-minded men, and to prevent the abuse vf trade by violating the 8ame(a), it is ordained, 
that after any entry or entries is or are, or shall be, duly made of any copy or copies, 
book or books, in the register book of this Company, by or from any member or 
members of this Company, if any other member or members of this Company shall, 
without the licence or consent of such member or members of this Company for or by 
whom such entry is duly made, or of his assignee or assigns, print or cause to be printed, 
import or cause to be imported, from beyond the seas or elsewhere, any such copy or 
copies, hook or books, or part of any such copy or copies, book or books, whereof such 
due entry hath been made in the register book of this Company to or for such other 
member of this Company, or diall sell, bind, stitch, or expose the same, or any part or 
parts thereof, to sale, without such licence, — that then such member and members so 
offending shall forfeit and pay to the Master and Keepers or Wardens and Commonalty 
of the mystery or art of Stationers of the City of London the sum of twelve pence for 
every such several copy or copies, book or books, part or parts of every such copy or 
copies, book or books, imprinted, imported, sold, bound, stitched, or exposed to sale^ 
without such licence or consent as aforesud." 

(1) Carter, 89. 4 Burr. 2315. 

(2) Skinner, 254. 1 Mod. 257. 4 Burr. 2316. 
{$) 1 Mod. 256. 4 Burr. 2317. 

(4) Lilly's Entries, HU. Term. Ponder v. Bradyl, 4 Burr. 2317. 

(a) This is expressed in very nearly the exact terms of the preamble of 8 Anne. 

C 2 
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^ In these times the King's prerogative ran high; but 
still these cases prove that the copyright was at that time a 
vxll-knovm claim, though the overgrown rights of the crown 
were in some instances allowed and adjudged to over-rule 
them* 


CHAP. II. 

FROM THE STATUTE OF ANNE IN 1710, TO THE TEAR 1814. 

Sect. 1. Of the origin and purpart of the Act of Anne, and the 

intention of the Legitlature. 

It appears that after the art of printing had been gene- 
rally adopted, the taste for literary works very rapidly 
increased, and the demand for them naturally stimulatea the 
exertions of the booksellers and publishers. 

Some of the fraternity, however, did not confine them- 
selves to their own productions ; but, to supply the wants of 
the public, committed depredations on the literary property 
of tfieir contemporaries. The greater part, if not all, of 
these dishonorable transactions, were committed by the 
lowest class of publishers, who were incompetent to pay the 
jdamages that might be recovered against them in an ordinary 
action. The proof of the extent of the damage was also 
difficult ; and it was therefore desirable that penalties and 
forfeitures should be inflicted to protect the growing import- 
ance of literary property. 

Hence it appears that the proprietors of copies frequently 
applied to Parliament to assist them in maintaining their 
rights. In the years 1703, 1706, and 170&, they petitioned 
for a bill to protect their copyrights, which had thus been 
invaded, and " to secure their properties.'' They had so long 
been secured by penalties under the acts for licencing books, 
that they thought an action ^.t law an inadequate remedy, and 
had no idea that a bill in equity could be entertained except 
on letters patent. 

In one of the cases given to the members in 1709 in 
support of their application for a bill, the last reason or 
paragraph is as follows : 

" The liberty now set on foot of breaking through this ancient 
and reasonable usage, is no way to be e£fectually restrained but by an 
Act of Parliament. For^ by common law a bookseller can recover no 
more costs than he can prove damage; but it is impossible for him 
to prove the tenths nay, perhaps the hundredth part of the damage he 
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suffers^ because a thousand counterfeit copies may be di»persed into 
as many different hands all over the kingdom^ and he not able to 
prove the sale of ten. Besides^ the defendant is always a pauper^ and 
so the plaintiff must lose his costs of suit. Therefore^ Uie only 
remedy by the common law is to confine a beggar to the rules of the 
King's Bench or Fleets and there he will continue the evil practice 
with impunity. We therefore pray, that confiscation of counterfeit 
copies be one of the penalties inflicted on o£fenders(')." 

On the 11th of January, 1709, pursuant to an order made 
on the booksellers' petition, a bill was brought in for securing 
the property of copies of books to the riglttful owners, S^c, 

On the 16th of February, 1709, the bill was referred to a 
committee of the whole House, and reported, with amend- 
ments, on the 21st of February, 1709. 

It is evident from the preamble of the act, which was 
passed in 1710(*), that it was not introduced on the part of 

(1) 4 Burr. 2318. 

(3) 8 Anne, cap. 19, An act for the eneouraeeiMnt of teaming, by veiting^ the ofpiet 
of printed books in the authors or purchaurs of such copies, during the times therein 
mentioned. 

" Whereas printers, booksellers, and other persons have of late frequently taken the 
liberty rf printing, reprinting, and publishing, or causing to be printed, reprinted, and 
published, books and other writings, without the consent of the authors or proprietors of 
WAh books and writings, to their very great detriment, and too often to the ruin of them 
and their families :" for preventing, therefore, such practices for the future, and for the 
encouragement of learned men to compose and vnite usrftU bocks, may it please your Majesty 
that it may be enacted, and be it enacted by the Queen's most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, that from aiid after the 
tenth day of April, one thousand seven hundred and ten, the author of any book or 
books already printed, who hath not transferred to any other the copy or copies of such 
book or books, share or shares thereof, or the bookseller or booksellers, printer or printers, 
or other person or persons, who hath or have purchased or acquired the copy or copies 
of any book or books, in order to print or reprint the same, shall have sole right and 
liberty of printing such book and books for the term of one and twenty years, to 
commence from the said tenth day of April, and no longer ; 

And that the author of any book or books already composed, and not printed and 
published, or that shall hereafter be composed, and his assignee or assigns, shall have the 
sole liberty of prinUng and reprinting such book and books for the term of fourteen 
years, to commence from the day of the first publishing the same, and no longer ; 

And that if any other bookseller, printer, or other person whatsoever, from and 
after the tenth day of April, one thousand seven hundred and ten, within the times 
granted and limited by this act as aforesaid, shall print, reprint, or import, or cause to be 
printed, reprinted, or imported, any such book or books, without Uie consent of the 
proprietor or proprietors thereof, first had and obtained in writing, signed in the presence 
of two or more credible witnesses ; or knowing Uie same to be so printed or reprinted 
vrithout the consent of the proprietors, shall sell, publish, or expose to sale, or cause to be 
sold, published, or exposed to sale, any such book or books, without such consent first had 
and obtained, as aforesaid ; then such offender or offenders shall forfeit such book or books^ 
and all and every sheet or sheets, being part of such book or books, to the proprietor or 
proprietors of the copy thereof, who shall forthwith damask and make waste-paper of them : 
and farther, that every such offender or offenders shall forfeit one penny for every sheet 
which shall be found in his, her, or their custody, either printed or printing, pubhshed or 
exposed to sale, contrary to the true intent and meaning of this act ; the one moiety 
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the public to restrain the duration of copyright. The ima- 
ginary eviLof its perpetuity (which will be afterwards inres- 
tigated) was not tnen suggested. It is, indeed, quite manifest 
on the face of the act, that it originated with the aggrieved 
authors and publishers, and the Journals of the House of 
Commons (vol. xvi. p. 240) place this point beyond all doubt. 

thereof to the Queen's most excellent Majesty, her heirs and successors, and the other 
moiety thereof to any person or persons that shall sue for the same ; to be recovered 
in any of Her Majesty's Courts of Record at Westminster, by action of debt, bill, plaint, 
or informadon, in which no wager of law, essoin, privilege, or protection, or more than 
one imparlance, shall be allowecU 

n. — " And whereas many persons may through ignorance offend against this act, 
miless some provision be made, whereby ^e property in every such book as is intended 
by this act to be secured to the proprietor or proprietors thereof, may be ascertained, as 
likewise the consent of such proprietor or proprietors for the printing or reprinting of such 
book or books may from time to time be known ;** be it therefore ftirtber enacted by the 
authority aforesaid, that nothing in this act contained shall be construed to extend to 
subject any bookseller, printer, or other person whatsoever, to the forfeitures or penalties 
therein mentioned, for or by reason of the printing or reprinting of any book or books 
witiiout such consent as aforesaid, unless the tide to the copy of such book or books 
hereafter published, ihallf befor$ such publication, be entered in the regiiter book of the 
Company of Stationers, in such manner as hath been ttstiai(a) ; which register book shall 
at all times be kept at the hall of the said Company ; and unless such consent of the 
proprietor or proprietors be in like manner entered as aforesaid ; for every of which 
several entries sixpence shall be paid, and no more ; which said register book may at all 
seasonable and convenient times be resorted to, and inspected by any bookseller, printer, 
or other person, for the purposes before mentioned, witiiout any fee or reward ; and the 
clerk of the said Company of Stationers shall, when and as often as thereunto required, 
give a certificate under his hand of such entry or entries, and for every such certificate 
may take a fee, not exceeding sixpence. 

III. — Provided nevertheless, that if the clerk of the said Company of Stationers for 
the time being shall refuse or neglect to register, or make such entry or entries, or to 
give such certificate, being, thereunto required by the author or proprietor of such copy 
or copies, in the presence of two or more credible witnesses, that then such person and 
persons so refusing, notice being first duly g^ven of such refusal, by an advertisement in 
the Gazette, shidl have the like benefit as if such entry or entries, certificate or 
certificates, had been duly made and given ; and that the clerks so refusing shall, for any 
such offence, forfeit to the proprietor of such copy or copies the sum of twenty pounds, 
to be recovered in any of Her Majesty's Courts of Record at Westminster, by action of 
debt, bill, plaint, or information, in which no wager of law, essoin, privilege or 
protection, or more than one imparlance, shall be allowed. 

IV. — Provided nevertheless, and it is hereby further enacted by the authority 
aferesaid, that if any bookseller or booksellers, printer or printers, shall, after the said 
five and twentieth day of March, one thousand seven hundred and ten, set a price upon, 
or sell or expose to sale, any book or books at such a price or rate as shall be conceived by 
any person or persons to be too high and unreasonable; it shall and may be lawful for any 
person or persons to make complaint thereof to the Lord Archbishop of Canterbury for 
the time being ; the Lord Chancellor, or Lord Keeper of the Great Seal of Great Britain, 
for the time being ; tiie Lord Bishop of London for the time being ; the Lord Chief 
Justice of the Court of Queen's Bendi, the Lord Chief Justice of the Court of Common 
Pleas, the Lord Chief Baron of the Court of Exchequer, for the time being ; the 
Vice-Chancellors of the two Universities for the time being, in that part of Great Britain 
called England ; the Lord President of the Sessions for the time being ; the Lord 
Justice General for tiie time being ; the Rector of the College of Edinburgh for the 
time being, in that part of Great Britain called Scotland ; who, or any one of them, 

(a) An action may be maintained for damages by piracy without any entry at 
SUtioners' HalL 7 Term Rep. 620. 
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The act recites^ that printers, booksellers, and other 
persons had of late frequently taken the liberty of printing, 
re-printing, and publishing books and other writings, without 
the constat of the authors or proprietors, to their very great 
detriment, and too often to the ruin of them and their families* 
For preventing, therefore, such practices for the future, and for 

shall and have hereby full power and authority from time to time to send for, summon, 
or call before him or them, such bookseller or booksellers, printer or printers, and td 
examine and enquire of the reason of the deamess and enhancement of the price or 
▼alue of 8U(^ book or books by him or them so sold or exposed to sale ; and if, upon 
such enquiry and examination, it shall be found that the price of such book or books is 
enhanced or anywise too high or unreasonable, then, and in such case, the said Arch- 
bishop of Canterbury, Lord Chancellor or Lord Keeper, Bishop of London, two Chief 
Justices, Chief Baron, Vice-Chancellors of the Universities in that part of Great Britain 
called England ; and the said Lord President of the Sessions, Lord Justice General, 
Lord Chief Baron, and Rector of the College of Edinburgh, in that part of Great Britain 
called Scotland, or any one or more of them, so enquiring and examining, have hereby 
full power and authority to reform and redress the same, and to limit and settle the price 
of every such printed book and books, from time to time, according to the best of their 
judgments, and as to them shall seem just and reasonable ; and in case of alteration of 
the rate or price from what was set or demanded by such bookseller or booksellers, 
printer or printers, to award and order such bookseller and booksellers, printer and 
printers, to pay all the costs and charges that the person or persons so complaining shall 
be put unto by reason of such complaint, and of the causing such rate or price to be so 
limited or settled ; all which shall be done by the said Archbishop of Canterbury, Lord 
Chancellor or Lord Keeper, Bishop of London, two Chief Justices, Chief Baron, 
yice-Chancellors of the two Universities in that part of Great Britain called England, 
and the said Lord President of the Sessions, Lord Justice General, Lord Chief Baron, 
and Rector of the College of Edinburgh, in that part of Great Britain called Scotland, 
or any one of them, by writing under their hands and scab, and therec^ public notice 
shall be forthwith given by the said bookseller or booksellers, printer or printers, by an 
advertisement in the Gazette ; and if any bookseller or booksellers, printer or printers, 
shall, after such settiement made of the said rate and price, sell or expose to sale any 
book or books at a higher or greater price than what shall have been so limited and 
settied as aforesaid, then, and in every such case, such bookseller and booksellers, 
printer and printers, shall forfeit the sum of five pounds for every such book so by him, 
her, or them sold or exposed to sale ; one moiety thereof to the Queen's most excellent 
Mfi^esty, her heirs and successors, and the other moiety to any person or persons that 
shall sue for the same ; to be recovered, with costs of suit, in any of Her Majesty's 
Courts of Record at Westminster, by action of debt, bill, plaint, or information, in which 
no wager of law, essoin, privilege or protection, or more than one imparlance, shall be 
allowed. 

v. — The fifth section, which relates to the delivery of nine copies of each book to 
the public libraries, will be inserted in the second part of the Historical View. 

VI.---Provided always, and be it further enacted, that if any person or persons 
incur the penalties contained in this act, in that part of Great Britain called Scotland, 
they shall be recoverable by any action before the Court of Session there. 

VIL — Provided, that nothing in this act contained do extend, or shall be construed 
to extend, or to prohibit, the importation, vending, or selling of any books in Greek, 
Latin, or any other foreign language, printed beyond the seas ; any thing in this act 
contained to the contrary notwithstanding. 

VIIL — And be it further enacted by the autliority aforesaid, that if any action or 
suit shall be commenced or brought against any person or persons whatsoever, for doing, 
or causing to be done, any thing in pursuance of this act, the defendants in such action 
may plead the general issue, and give the special matter in evidence ; and if upon such 
action a verdict be given for the defendant, or the plaintiff become nonsuited, or discon- 
tinue his action, then the defendant shall have and recover his full costs, for which he 
shall have the same remedy as a defendant in any case by law hath. 
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• 

the public to restrain the duration of copyright. The ima- 
ginary evilof its perpetuity (which will be afterwards inres- 
tigated) was not tnen suggested. It is, indeed, quite manifest 
on the face of the act, that it originated with the aggrieved 
authors and publishers, and the Journals of the House of 
Commons (vol. xvi. p. 240) place this point beyond all doubt. 

thereof to the Queen's most excellent Majesty, her heirs and successors, and the other 
moiety thereof to any person or persons that shall sue for the same ; to be recovered 
in any of Her Majesty's Courts of Record at Westminster, by action of debt, bill, plaint, 
or informatioti, in wMch no wager of law, essoin, privilege, or protection, or more than 
one imparlance, shall be allowed. 

n. — ** And whereas many persons may through ignorance offend against this act, 
tmless some provision be made, whereby ^e property in every such book as is intended 
by this act to be secured to the proprietor or proprietors thereof, may be ascertained, as 
likewise the consent of such proprietor or proprietors for the printing or reprinting of such 
book or books may from time to time be known ;" belt therefore ftirther enacted by the 
authority aforesaid, that nothing in this act contained shall be construed to extend to 
subject any bookseller, printer, or other person whatsoever, to the forfeitures or penalties 
therein mentioned, for or by reason of the printing or reprinting of any book or books 
without such consent as aforesaid, unless the tide to the copy of such book or books 
hereafter published, ikall, before such pubiication, be entered in the regiiter book of the 
Company of Stationers, in 8tu:h manner as hath been luual^a) ; which register book shall 
at all times be kept at the hall of the sadd Company ; and unless such consent of the 
proprietor or proprietors be in like manner entered as aforesaid ; for every of which 
several entries sixpence shall be paid, and no more ; which siud register book may at all 
seasonable and convenient times be resorted to, and inspected by any bookseller, printer, 
or other person, for the purposes before mentioned, without any fee or reward ; and the 
clerk of the said Company of Stationers shall, when and as often as thereunto required, 
give a certificate under his hand of such entry or entries, and for every such certificate 
may take a fee, not exceeding sixpence. 

III. — Provided nevertheless, that if the clerk of the said Company of Stationers for 
the time being shall refuse or neglect to register, or make such entry or entries, or to 
give such certificate, being, thereunto required by the author or proprietor of such copy 
or copies, in the presence of two or more credible witnesses, that then such person and 
persons so refusing, notice being first duly given of such refusal, by an advertisement in 
the Gazette, shidl have the like benefit as if such entry or entries, certificate or 
certificates, had been duly made and given ; and that the clerks so refusing shall, for any 
such offence, forfeit to (he proprietor of such copy or copies the sum of twenty pounds, 
to be recovered in any of Her Majesty's Courts of Record at Westminster, by action of 
debt, bill, plaint, or information, in which no wager of law, essoin, privilege or 
protection, or more than one imparlance, shall be allowed. 

IV. — Provided nevertheless, and it is hereby further enacted by the authority 
aforesaid, that if any bookseller or booksellers, printer or printers, shaU, after the said 
five and twentieth day of March, one thousand seven hundred and ten, set a price upon, 
ix sell or expose to sale, any book or books at such a price or rate as shall be conceived by 
any person or persons to be too high and unreasonable ; it shall and may be lawful for any 
person or persons to make complaint thereof to the Lord Archbishop of Canterbury for 
the time being ; the Lord Chancellor, or Lord Keeper of the Great Seal of Great Britain, 
for the time being ; the Lord Bishop of London for the time being ; the Lord Chief 
Justice of the Court of Queen's Bench, the Lord Chief Justice of the Court of Common 
Pleas, the Lord Chief Baron of the Court of Exchequer, for the time being ; the 
Vice-Chancellors of the two Universities for the time being, in that part of Great Britain 
called England; the Lord President of the Sessions for the time being; the Lord 
Justice General for the time being ; the Rector of the College of Edinburgh for the 
time being, in that part of Great Britain called Scotland ; who, or any one of them, 

(a) An action may be maintained for damages by piracy without any entry at 
Stationers' HalL 7 Term Rep. 630. 
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The act recites^ that printers, booksellers, and other 
persons had of late frequently taken the liberty of printing, 
re-printing, and publishing books and other writings, toithout 
the constnt of the authors or proprietors, to their very great 
detriment, and too often to the ruin of them and their families* 
For preventing, therefore, snch practices for the future, and for 

shall and have hereby full power and authority from time to time to send for, summon, 
or call before him or them, such bookseller or booksellers, printer or printers, and td 
examine and enqmre of the reason of the deamesa and enhancement of the price or 
▼alue of sucb book or books by him or them so sold or exposed to sale ; and i^ upon 
such enquiry and examination, it shall be found that the price of such book or books is 
enhanced or anywise too high or unreasonable, then, and in such case, the said Arch- 
bishop of Canterbury, Lord Chancellor or Lord Keeper, Bishop of London, two CUef 
Justices, Chief Baron, Vice-Chancellors of the Universities in that part of Great Britain 
called England; and the said Lord President of the Sessions, Lord Justice General, 
Lord Chief Baron, and Rector of the College of Edinburgh, in that part of Great Britain 
called Scotland, or any one or more of them, so enquiring and examining, have hereby 
full power and authority to reform and redress the same, and to limit and settle the price 
of every such printed book and books, from time to time, according to the best of their 
judgments, and as to them shall seem just and reasonable ; and in case of alteration of 
the rate or price from what was set or demanded by such bookseller or bookseDcrs, 
printer or printers, to award and order such bookseUer and booksellers, printer and 
printers, to pay all the costs and charges that the person or persons so complaining shall 
be put unto by reason of such complaint, and of ^e causing such rate or price to be so 
limited or setUed ; all which shall be done by the said Archbishop of Canterbury, Lord 
Chancellor or Lord Keeper, Bishop of London, two Chief Justices, Chief Baron, 
Vice-Chancellors of the two Universities in that part of Great Britain called England, 
and the sdd Lord President of the Sessions, Lord Justice General, Lord Chief Baron, 
and Rector of the College of Edinburgh, in that part of Great Britain called S<!otland, 
or any one of them, by writing under their hands and seab, and therec^ public notice 
shall be forthwith given by the said bookseller or booksellers, printer or printers, by an 
advertisement in the Gazette ; and if any bookseller or booksellers, printer or printers, 
shall, after such settiement made of the said rate and price, sell or expose to sale any 
book or books at a higher or greater price than what shall have been so limited and 
settied as aforesaid, then, and in every such case, such bookseller and booksellers, 
printer and printers, shall forfeit the sum of five pounds for every such book so by him, 
her, or them sold or exposed to sale ; one moiety thereof to the Queen's most excellent 
M{|jesty, her heirs and successors, and the other moiety to any person or persons that 
shall sue for the same ; to be recovered, with costs of suit, in any of Her Majesty's 
Courts of Record at Westminster, by action of debt, bill, plaint, or information, in which 
no wager of law, essoin, privilege or protection, or more than one imparlance, shall be 
allowed. 

v. — The fifth section, which relates to the delivery of nine copies of each book to 
the public libraries, will be inserted in the second part of the Historical View. 

VI.---Provided always, and be it further enacted, that if any person or persons 
incur the penalties contained in this act, in that part of Great Britain called Scotiand, 
they shall be recoverable by any action before the Court of Session there. 

VIL — Provided, that nothing in this act contained do extend, or shall be construed 
to extend, or to prohibit, the importation, vending, or selling of any books in Greek, 
Latin, or any other foreign language, printed beyond the seas ; any thing in this act 
contsuned to the contrary notwithstanding. 

Vin. — And be it further enacted by the authority aforesaid, that if any action or 
suit shall be commenced or brought against any person or persons whatsoever, for doing, 
or causing to be done, any thing in pursuance of this act, the defendants in such action 
may plead the general issue, and give the special matter in evidence ; and if upon such 
action a verdict be given for the defendant, or the plaintiff become nonsuited, or discon- 
tinue his action, then the defendant shall have and recover his full costs, for which he 
shall have the same remedy as a defendant in any case by law hath. 
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the encouragement of learned inen to compose and write useful 
books, it was enacted, that the authors of books already 
printed, who had not transferred their rights, and the book- 
sellers or other persons who had purchased or acquired the 
copy of any book, in order to print or reprint the same^ 
should have the sole right and liberty of printing them for a 
term of twenty-one years, from the 10th of April, 1710, and no 
longer. 

And the authors of books already composed, but not 
printed, or that should thereafter be composed, and their 
assigns, should have the sole liberty of printing and reprinting 
such books for fourteen years, to commence from the first 
publishing the same, and no longer. 

It then enacted the forfeiture of all books printed, re- 
printed, imported, or sold, without consent in writing of the 
proprietor, signed in the presence of two witnesses, and 
inflicted the penalties of confiscation of the pirated books, 
and one penny for every sheet; half the penalty to the owner^ 
and the other to the informer. 

And that persons might not through ignorance oflFend 
against the act, the forfeitures and penalties do not attach 
unless the title to the copy of the oook be entered in the 
register book of the Stationers' Company, in such manner as 
had been usual. 

The act authorizes the Archbishop of Canterbury and 
other dignitaries to settle the prices of books^ upon complaint 
made that they were unreasonable. 

It was also provided, that the act should not extend 
either to prejudice or confirm any ri8:ht that the Universities, 
or any person, had, or claimed to nave, to the printing or 
reprinting any book or copy already printed, or thereafter 
to be printed. 

And the last clause directed that the sole right of printing 
or disposing of copies after the expiration of the first term 
of fourteen years, should return to the authors thereof, if 
they were then living, for another term of fourteen years. 

IX. — Provided, that nothing in this act contained shall extend, or he construed to 
extend, either to prejudice or confirm any right that the said Universities, or any of 
them, or any person or persons have, or claim to have, to the printing or reprinting any 
book or copy ah«ady printed, or hereafter to be printed. 

X. — PM>vided nevertheless, that all actions, suits, bills, indictments, or informations 
for any offence that shall be committed against this act, shall be brought, sued, and 
commenced within three months next after such offence committed, or else the same shall 
be void and of none effect 

XI. — Provided always, that after the expiration of the said term of fourteen years, 
the sole right of printing or disponng of copies shall return to the authors thereof, if they 
are then living, for another term of fourteen years. 
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In addition to this brief summary of the purport of the 
act, it has been deemed necessary to quote it fully in the 
notes ; and we now proceed to the intention of the Legislature, 
deduced from the preamble of the act^ and the language of 
its several clauses. 

It is observable that the preamble of the act adopts a 
language which condemns the liberty then of late frequently 
taken, of printing books and writings without the consent of 
the author or proprietor, and treats it as an abuse of a right, 
not as an act done in assertion of any common law right, to 
which the statute intended to put only a temporary restraint, 
for the act declares it to be done ^' to the aetriment of the 
proprietors, and the ruin of their families." 

When the Legislature speak of a " liberty taken," it is 
obvious they could not mean a claim founded on any right. 
If such had been the intention, they would have so expressed 
themselves : and probably the preamble would have run thus : 
'* Whereas booksellers and divers other persons have of late 
claimed the right of printing and reprinting,'' 8cc. 

The word " reprinting," is also observable. For if the 
first printing a publication was a gift of the work to the 
public, it could be no injury to reprint a second edition 
without consent. But without consent of t£;Aom ? The author 
or proprietor (in the dwjunctive) ; thereby clearly pointing 
out the persons entitled to this property, namely, the original 
author or his assignee. And by tne words, " to the ruin of 
them and their families,'' the Parliament probably alluded to 
the dispositions of their works made by authors at their 
decease for the benefit of their families. 

Again, in the enacting clause, " for preventing, therefore, 
the like practices in future," the Legislature, by the word 
practices, did not mean to describe the exercise of a legal 
right; but to point out acts committed in fraud and violation 
of private rights, which this act was made to prevent. The 
word '* practices " is properly applied to the doing of illegal 
acts ; but is improperly and incongruously made use of to 
describe the exercise of right, either strictly legal, or even 
doubtful. 

It is also worthy of notice, that the enacting clause 
adopts precisely the identical expressions anciently used in 
the decrees, ordinances, and statutes, alike speaking of the 
rights of authors as a known, subsisting, and transferable 
property. I' The copy of the book," " the title to the copy," 
m the words of the act, form a technical recognition of the 
right. 
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The liill on which the act was founded, went to tfae com- 
mittee as a bill to xcure the undoubted property of copies ybr 
ever. It seems that objections arose in the committee to the 
gentrality of the proposition ; and that the debate ended in 
securing the property in copies for a term — without prejudice 
to either side of the question upon the general claim as to 
the tight. By the law and usage of Parliament, a new bill 
cannot be made in a committee ; a bill to secure the property 
of authors, could not be turned into a bill to take it awaif. 
What the act gives with a sanction of penalties, is for a term: 
the words, " and no longer," add nothing to the sense, any 
more than they would in a will, if a testator gave an estate 
for years('). 

The preamble of the statute, as it was originally brought in and 
went to the committee, was the fullest assertion of the l^al property 
and undoubted right of authors at common law, that could be, and 
there was no saviqg clause at aU in the act. When that florid intro- 
duction was abridged, it is most probable, as the fact appears, that a 
saving clause was guardedly inserted. 

The Universities had considerable copyrights. Lord Clarendon's 
History was but lately published by the University of Oxford. The 
third volume did not come out until 1707. They came out at different 
times. The proviso, however, is general: — "That nothing in this act 
contained shall extend either to pr^udice or conSrm any right that 
the said Universities, or any of them, or any person or persoru, have, 
or claim to have, to the printing or reprinting any book or copy 
already printed, or hereafter to be printed. 

If there were not a conomon law right previous to this statute, 
what is this clause to save? Not a right of publishing, to throw it 
into universal communion as soon as it comes out. That was no 
more worth while than the purchasing of a copy seems to be, if it be 
left unprotected by the law, and open to every piratical practice. 

This proviso seems to be the effect of extraordinary caution that 
the rights of authors at common law might not be affected ; for if 
it hud not been inserted, they would not have been taken away by 
construction, hut the right and the remedy would still remain unaf' 
fected by the statute{'). 

The common law right, indeed, is admitted and recog- 
nized by providing a remedy for the injury ; although at 
common law it has been said, that there is no injury whatever. 
The statute professed to "encourage learning," and to prevent 
' ' ig of books without the consent of the authors or 
to their detriment," Sec. Its object was avowedly 
the right, but to facilitate the remedy. In giving 
,1 protection to literary property by intli<jting a 

) 4 Biur. 333S. (3) Ibid. t35t. 
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penalty, there might be some reason for limiting that species 
of punishment to a definite period. The penalty is not reserved 
to the author, but given to any one who may sue for it; and 
it is obvious, therefore, that it was designed as an act of 
public justice, independently of the private right to compen- 
sation at common law. 

It should be recollected also, that it was a remedial 
statute, and ought to have been construed liberally : the con- 
trary principle would assume, that the object of the act, as 
well as justice and policy, required the suppression of literature, 
rather than its " encouragement." 


SECTION II. 

Of the construction of the Statute before the year 1775. 

The great question which has been discussed in the 
courts of justice regarding the limits of literary property, 
depended on the construction of the 8 Anne. Before adverting 
to the interpretation which was subsequently put upon it, we 
deem it appropriate, in the order of time, to notice the 
decisions in the courts of law and equity which took place 
from the passing of the act in question, down to the year 
1774, when, contrary to all the previous decisions, it was 
determined by the House of Lords that the common law 
right was merged in the statute. 

1. Of the decisions in Equity. 

The earliest decisions on the general question of literary 
property occurred in the courts of equity, which were resorted 
to as affording a more speedy I'emedy against invasions of 
copyright by an immediate injunction, than could be obtained 
by an action at law for damages. Numerous decisions took 
place, founded upon the principles of the common law, and 
on the supposition that a perpetual copyright belonged to 
authors and their assignees. It is remarkable, that if the 
statute of Anne was intended to abridge the conunon law 
right, none of the lawyers who were engaged in the various 
cases which occurred after that act, should have advanced 
the argument. From the passing of the act in the year 1710, 
until 1775, when the question came before the House of 
Lords, there were numerous cases argued, yet in none of 
them was the point even in the slightest degree adverted to. 

The question upon the common law right to old copies 
of works, could not arise until twenty-one years from the 
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10th of April, 1710 ; consequently, the soonest it could arise 
was in 1731. 

In 1735, an injunction was granted by Sir Joseph Jekyll to 
restrain the printing of the Whole Duty of Man, the first assignment 
of which had been made seventy-eight years before that time. 

In the same year. Lord Talbot restrained the printing of Pope's 
and Swiff 8 Miscellanies, though many of the pieces were originally 
published prior to the act, namely, in 1701 -2-8. 

In 17S6> Sir J. Jekyll granted another injunction for printing 
Nelson's Festivals and Fasts, though printed in 1703, in the life time 
of the author, and he died in 1714. 

In 1739, an injunction was ordered by Lord Hardwicke against 
printing Milton's Paradise Lost, the title to which was derived by an 
assignment from the author seventy-two years antecedently. 

And in 1752, another injunction issued in favor of Milton's 
Paradise Lost, with his Life by Fenton, and the Notes of all the 
former editions. It was an injunction to the whole, so that printing 
the Poem, or the Life, or the Notes, would have been a breach of the 
order. 

The Court of Chancery, from the passing of the act of 
Anne, have been in error in all these decisions, if the whole 
right of an author in his copy depends upon this positive act, 
as introductive of a new law. For it is clear, the property 
of no book was intended to be secured by this act, unless 
it should be entered. No one offended against the act, unless 
the book was entered. Consequently, the sole copyright 
was not given by the act, unless the book was entered. Yet 
it was held unnecessaiy to the relief in Chancery that the 
book should be entered. 

There is also an express proviso in the act, that all actions 
and suits for any offence against the act, should be brought 
within three months, or be of no effect. Now if all copies 
were open and free before, pirating is merely an offence 
against the statute, and can only be questioned in any court 
of justice as an offence against it. Yet it is not necessary 
that the bill in Chancery should be filed within three 
months. 

- Again, if the right vested, and the offence prohibited, by 
the act, be new, no remedy or mode of prosecution could be 
pursued, besides those prescribed by the act. But a bill in 
Chancery was not given, and consequently could not be 
brought upon the act. There is no ground upon which this 
jurisdiction has been exercised, or can be supported, except 
the antecedent property, confirmed and secured for a limited 
term by this act. In this light the entry of the book is a 
condition in respect of the statutory penalty only ; so like- 
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wise the three months is a limitation in respeet of the 
statutory penalty only. But the remedy by an action upon 
the case^ or a bill in Chancery, is a consequence of the 
common law right ; and is not affected by the statutory 
condition or limitation^. 

It has been urged in objection, that these injunction 
cases were only preliminary decisions, and that none of the 
suits were brought to a final hearing. 

Great caution, however, has been always exercised in 
granting injunctions at the commencement of a suit, because 
if on further investigation it should be found erroneous, the 
loss of a defendant does not admit of reparation. The 
judgment, therefore, has been invariably given with great 
deliberation. 

Lord Mansfield said he looked at the injunction which had 
been granted, or continued, before hearing, as equal to any final 
decree, for such injunction never is granted upon motion, unless the 
legal property is made out ; nor continued after answer, unless it 
remains clear. The Court of Chancery never grants injunctions in 
cases of this kind where there is any doubt ('). 

Lord Eldon, referring to the view taken by Lord Mansfield, also 
said, that in these cases a court of equity takes upon itself to deter- 
mine, as well as it can, the rights in this period, and with a conviction 
that if then the cause was hearing, they would act upon the same 
rule. The court takes upon itself that which may involve it in 
mistake to determine the legal question. It is the decision of a judge 
sitting in equity upon a legal question, and therefore not having all 
the authority of a decision of a court of law, but giving an opinion, 
and pledged to maintain it, unless there should be occasion to alter it(*). 

So in the case respecting the publication of Lord Melville's Trial, 
Lord £bskin£ observed, that he was so much convinced by the argu- 
ments for the defendant as to the effect of an injunction, that unless 
he had a strong impression that at the hearing he should continue of 
the same opinion, and should grant a perpetual injunction, he would 

(1) The statute of Anne is a penal statute, which prescribes the remedy for the 
■party aggirieved, and the mode of prosecution to be commenced within three months. 
Upon such an act, if the offence) and consequently the right which arises from the prohi- 
bition, be new, no remedy or mode of prosecution can be pursued, except what is directed 
by the act. 

If a conditional right is created by an Act of Parliament, the condition cannot be 
dispensed with. If the same act which creates the right, limits the time within which 
prosecutions for riolation of it shall be commenced, that limitation cannot be dispensed 
with. 

Therefore the whole jurisdiction by the Court of Chancery since 1710 against pirates 
«f copies, is an authority that authors had a property anteeedentf to which the act gives a 
temporary odditwndL teeurUy; it can stand upon no other foundation (a). 
(«) 4 Burr. 2503. (3) 8 Vcsey, ««4. 

(o) 4 Burr. 23J3. 
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not grant the injunction then> which he only did as there was no 
probability that new facts would appear by the aiiswer(^). 

Injunctions to stay printing, or the sale of books printed, 
it may be further observed, are in the nature of injunctions 
to stay waste — they never are granted but upon a clear right. 
If moved for upon filing the bill, the right must appear 
clearly by affidavit ; if continued after the answer has been 
put in^ the right must be clearly admitted by the answer, or 
at all events not denied. 

Where the plaintiff's right is questioned and doubtful, an 
injunction is improper, because no reparation can be made 
to the defendant for the damage he sustains from the 
injunction. 

There are several cases reported upon questions regarding 
infringements of copyright within the period protected by 
statutes : to these, of course, it is unnecessary in this place 
to advert, as the general principle was not in any way 
included in the determination ; and we refer them to the 
chapter on pirating copyright. 

2. Of the DedsioM at Law. 

The general question was first argued in a court of law in 
the case of Tonson v. Collins, in the year 1760, relative to 
the copyright in the Spectator. It appears from the best 
authority, that so far as the Court had formed an opinion, 
they all inclined to the plaintiflT, and they were prepared to 
give judgment accordingly. But having received information 
that although the argument was conducted bona fide by the 
counsel, it was a collusive proceeding between the parties for 
the purpose of obtaining a judgment which might be set up 
as a precedent, they refused to pronounce any decision('). 

In the year 1769, the subject was discussed at great 
length with respect to Thomson's Seasons, in the celebrated 
case of Millar v. Taylor('). 

The counsel for the plaintiff insisted '^ that there was a real 
property remaining in authors (ifter publication of their works ; and 
that they only, or those who claim under them, have a right to 
multiply the copies of such, their literary property, at their pleasure 
for sale.*' And they likewise insisted, *' that this right is a common 
law right, which always has existed, and does still exist, independent 
of, and not taken away by, the statute of Anne." 

On the other side, the counsel for the defendant denied that any 
such property remained in the author after the publication of his 

(1) 13 Vesey, 505. (2) 1 Blac Rep. 301, 321 ; 4 Burr. 2327', 

(3) 4 Burr. 2303. 
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work^ and they treated the pretensions of a common law right to it 
as mere fancy and imagination^ void of any ground or foundation. 

They insisted that if an original author publishes his work^ he 
sells it to the public 5 and the purchaser of every book or copy has a 
right to make what use of it he pleases^ and may multiply each book 
or copy to what quantity he pleases. 

They also contended that the act of Anne vests the copies of 
printed books in the authors or purchasers of such copies during the 
times therein limited^ but only during that limited time, and under 
the terms prescribed by the act. 

There was a difference of opinion in the Court. Lord 
Mansfield and Judges Aston and Willes were in favor 
of the plaintiff's copyright, and Judge Yates was alone 
against it. Judgment was of course given according to the 
opinion of the majority. 

Some years after this decision the question came before 
the House of Lords, upon an appeal from a decree of the 
Court of Chancery, founded on the judgment given in the 
Court of King's Bench in Millar v. Taylor, and it was 
ordered by the House, on the 9th of February, 1774, that the 
judges be directed to deliver their opinions upon the following 
questions : 

1. Whether at common law, an author of any book or literary 
composition had the sole right of first printing and publishing the 
same for sale 5 and might bring an action against any person who 
printed, published, and sold the same without his consent ? 

Of eleven judges, there were eight to three in favor of 
the right at common law. 

2. If the author had such right originally, did the law take it 
away upon his printing and publishing such book or literary compo- 
sition 5 and might any person afterwards reprint and sell for his own 
benefit such book or literary composition, against the will of the 
author ? 

There were seven to four of the judges who held that 
the printing and publishing did not deprive the author of the 
right. 

3. If such action would have lain at common law, is it taken 
away by the statute of 8th Anne ? And is an author by the said 
statute precluded from every remedy, except on the foundation of the 
said statute, and on the terms and conditions prescribed thereby ? 

On this question there were only five judges who were 
of opinion that the action at common law was not taken away 
by the statute, and there were six of the opposite opinion. 

It was well known that Lord Mansfield adhered to his 
opinion, and therefore concurred with the eight upon the 
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first question ; with the seven upon the second^ and with the 
five upon the third (which in the latter case would have 
made the votes equal). But it being very unusual, from 
reasons of delicacy, for a Peer to support his own judgment 
upon an appeal to the House of Loras, he did not speak. 

It was finally decided^ that an action could not be 
maintained for pirating a copyright after the expiration of the 
time mentioned in the statute('). 


SECTION III. 

Of the Statutes 12 Geo. If. and 15 and 41 Geo. III. 

The first of these statutes(*) was, " an act for prohibiting 
the importation of books reprinted abroad, and first composed 

(1) Donaldson ▼. Becket, 4 Burr. 2408. 

(2) By the 12 Geo. II. cap. S6, it was enacted, That from and after the 29th of 
Septemher, 1739, it shall not he lawfiil for any person or persons whatsoever to import 
or bring into this kingdom for sale any book or books first composed or written and 
printed and published in this kingdom, and reprinted in any other place or country 
whatsoever ; and if any person or persons shall import or bring into this kingdom for sale 
any printed book or books so first composed or written and printed in this kingdom, and 
reprinted in any other place or country as aforesaid ; or knowing the same to he so 
reprinted or imported, contrary to the true intent and meaning of this act, shall sell, 
publish, or expose to sale any such book or books ; then every such person or persons so 
doing or so offending shall forfeit the said book or books, and all and every sheet or 
sheets thereof, and die same shall be forthwith damasked and made waste paper : and 
further, that every such o£Eender or offenders shall forfeit the sum of five pounds, and 
double the value of every book which he or they shall so import or bring into this king- 
dom, or shall knowingly sell, publish, or expose to sale, or cause to be sold, published, or 
exposed to sale, contrary to the true intent and meaning of this act ; tlie one moiety 
thereof to the King's most excellent Majesty, his heirs and successors, and the other 
moiety to any person or persons that shall sue for the same ; to be recovered, with costs 
of suit, in any of His Miyesty's courts of record at Westminster, by action of debt, bill, 
plaint, or informadon, in whidi no wager of law, essoine, or protection, or more than one 
imparlance, shall be allowed : and if the offence be committed in Scotland, to be recovered 
before the Court of Session there by summary action : 

Provided that this act shall not extend to any book that has not been printed or 
reprinted in this kingdom within twenty-one years before the same shall be imported. 

II. — Provided always, that nothing in this act contained shall extend to prevent or 
hinder the importation of any book first composed or written and printed in this kingdom, 
which shaU or may be reprinted abroad, and inserted among other books or tracts, to be 
sold therewith in any collection, where the greater part of such collection shall have been 
first composed or written and printed abroad ; any thing in this act contained to the 
contrary notwithstanding. 

III. — The third section recites the 4th clause in 8 Anne, c. 19, by which the price 
of books is sutrject to regulation, and repeals every part of that clause. And then 
proceeds: 

IV. — And be it further enacted. That this act (except so much thereof as repeals 
the before-mentioned clause in the said act of the eighth year of the reign of the late 
Queen Anne relating to the price of books) shall continue and be in force from the said 
29th day of September, 17S9, and from thence to the end of the then next Session of 
Parliament, and no longer. 

This act was further continued by 27 Geo. II. cap. 18, and 95 Geo. II. cap. 16, 
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or written and printed in Great Britain ; Bxid for repealing so 
much of an act made in the 8th year of the reign of her late 
Majesty^ Queen Anne, as empowers the limiting the prices 
of books. 

It recites in the preamble, that the duties on paper 
imported into this kingdom to be made use of in printing, 
greatly exceed those payable on the importation oi printed 
books, whereby foreigners and others are encouraged to bring 
in great numbers oi books originally printed and published 
in this kingdom, and reprinted abroad, to the diminution of 
His Majesty's revenue, and the discouragement of the trade 
and manufactures of the kingdom ; and, therefore, it prohibits 
the importation of books written and printed in this, and 
reprinted in another country, on pain of forfeiture of the books, 
and double their value, and five pounds for every offence. 

But the act does not extend to books that have not been 
printed in this kingdom within twenty years, nor to their 
insertion among otner books or tracts, where the greatest 
part have been composed and printed abroad. 

The act then repeals the 4th section of the statute of 
Anne, relating to the limitation of the price of books. 

15 Geo, TIL cap, 53. 

It is evident that the several Universities were as little 
prepared as any individual author or publisher, for the 
decision of the House of Lords, which overthrew the exercise 
of unlimited copyright, although it had prevailed, not only in 
all the time antecedent to the 8th Anne, but for sixty-five 
years subsequently. The Universities hastened immediately 
to Parliament, and in the same year, 1775, obtained an act 
" for enabling the two Universities in England, the four 
Universities m Scotland, and the several Colleges of Eton, 
Westminster, and Winchester, to hold in perpetuity their copy- 
right in books given or bequeathed to the said Universities 
and Colleges, for the advancement of useful learning, and 
other purposes of education(*)." 


(1) 15 Geo. IILc. 53. Whereas authors have heretofore bequeathed or given, and may 
heres^er bequeath or give, the copies of books composed by them, to or in trust for one of 
the two Universities in that part of Great Britain called England, or to or in trust for some 
of the colleges or houses of learning within the same, or to or in trust for the four Uni- 
versities in Scotland, or to or in trust for the several colleges of Eton, Westminster, and 
Winchester, and in and by their several wills or other instruments of donation, have 
directed, or may ^rect, that the profits arising from the printing and reprinting such 
books shall be applied or appropriated as a fund for the advancement of learning, and 
other beneficial purposes of education within the said Universities and colleges aforesaid : 
And whereas such useful purposes will frequmtly be frustrated, unless the wU printing 
and reprinting of such books, the copies of which have been or shall be so bequeathed or 
g^ven as aforesaid, be preserved and secured to the said Universities, colleges, and houses 
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It was enacted, that these Universities and Colleges 
should have far ever the sole liberty of printing and reprinting 
SQoh books as had been, or should be, bequeathed to them, 
or in trust for them, unless the same had been, or should be, 
given for a limited time. 

But it was provided, that the act should not extend to 

of learning respectively in perpttmty; may it thefefore please your Miyesty that it may 
be enacted, and be it enacted by the King's most excellent Miyesty, by and with the 
advice and consent of the Lords spiritual and temporal, and Commons, in this present 
Parlianoent assembled, and by the authority of the same, that the said Universities and 
coUegea respectively shallt at their respective presses, have, for ever, the sole tiberty of 
printing and reprinting all such books as shall at any time heretofore have been, or 
(having not been heretofore published or assigned) shall at any time hereafter be, 
bequeathed or otherwise given by the author or authors of the same respectively, or the 
representatives of such author or authors, to or in trust fyt the said Universities, or to or 
in trust for any college pr house of learning within the same, or .to or in trust for the said 
four Univernties in Scotland, or to or in trust for the said colleges of Eton, Westminster, 
and Winchester, or any of them, for the purposes aforesaid, unless the same shall have 
been bequeathed or ^veUf or shall hereaf^r be bequeathed or £^ven, for any term of 
years, or other limited term; any law pr usage to the contrary hereof in anywise 
notwithstanding. 

II. — And it is hereby further enacted, that if any bookseller, printer, or piher 
person whatsoever, from and after the 94th day of. June, one thoi^sand Sfvep hundred 
and seventy-five, shall print, reprint, «x import, or cause to be printed, reprii^ed, or 
imported, any such book or books ; or knowing the same to be so printed or reprinted, 
shall sell, publish, or expose to sale, or cause to be sold, published, or exposed to sale, any 
such book or books ; then such-ofibnder or ofl^ders shall forfeit such book or books, and 
all and every sheet or sheets, being part of such book, or books, to the University, 
college, or house of learning respectively, to whom the copy of such book or books shall 
have been bequeathed or given as aforesaid, who shall forthwith damask and make waste 
paper of them ; and further, that every such offi»ider or offenders shall forfeit one penny 
for every sheet which shall be found in his, her, or their custody, either printed or 
printing, puhlished or exposed to sale, contrary to the true intent and meaning of this 
act; the one moiety thereof. to the King's most excellent Majesty, his heirs and successors, 
and the other moiety thereof to any person or persons who shall sue for the same, to be 
recovered in any of His Majesty's Courts of Record at. Westminster, or in the Court of 
Session in Scotland, by action or. debt, bill, plaint, or information, in which no wager of 
law, essoine, privilege, or protection, or more than one imparlance, shall be allowed. 

III. — Frovidea nevertheless, that nothing in thu act shall extend to grant any 
exclusive right otherwise than so long as the books or copies belong to the said Univer- 
sities or colleges are printed only at their own printing presses within the said Universities 
or ooUeges respectively, and for their side benefit and advantage; and that if any 
University or ooUege ^all delegate, grants lease, prsellth^ir copyrights, or exclusive 
rights of printing the books hereby granted, or any part thereof, or shall allow, j^ermit or 
authorize any perspn or persons, or bodies corporate, to print or reprint the same, that 
then the privileges hereby granted are to become void, and of no effect, in the same 
manner as if this act had not been made; but the said Universities and colleges, as 
aforesaid, shall nevertheless have a right to sell such copies so bequeathed or given as 
aforesaid, in Uke manner as any author or authors now may do under the provisions of 
the statute of the eighth year of Her Majesty Queen Anne. 

IV. — And whereas many persons may through ignorance offend against this act, 
unless some provision be made whereby the property of every such book as is intended 
by this act to be secured to the sidd Universities, colleges, and houses of learning within 
the same, and to the said Universities in Scotland, and to the respective colleges of 
Eton, Westnunster, and Winchester, may be ascertidned and known, be it therefore' 
enacted by the authority aforesaid, that nothing in this act contained shall be construed 
to extend to subject any bookseller, printer, or other person whatsoever, to the forfeitures 
or penalties herein mentioned, for or by reason of the printing or reprinting, importing 
or exposing to sale, any book or books, unless the tide to the copy of such book or books 
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grant any (delusive right in &uch book's toxiger than they wti^ 
printed at the presses of the Universities or Colleges re- 
spectively. Yet they might sell their copyriglits in the sani^ 
manner as any individual author. 

The provisions of the act are enforced by penalties and 
forfeitures ; but no person is subject to them on account of 
books then already beoueiUbed, unless they be entered in the 
register book of the Stationers* Company before the 24th of 
June, 1776; and all books which should be thereafter be- 
queathed^ must be entered within two months after such 
bequest shall be known. 

After making provision for enforcing the due entry in 
the register book, the act recites the statute of Anne, relating 
to the delivery of the copies to the public librajries, and 
enacts, that no person shall be subject to the penalties in 

which has or have been already bequeathed ot given to any of the said Univemties or 
colleges aforesaid, be entered in the register book of the Company of Stationers kept for 
that purpose, in such manner as hath been usual, on or before the 24th day of Jane, 
one thousand seven hundred ^uid seventy-five ; and of all and every such book or 
books as may or shall hereafter be bequeathed or giwn as aforesaid, be entered in such 
register widiin the space of two months afto: any such bequest m gift shall have come 
to the knowledge of the Vice-Chancellors of the said Universities, or heads of bouses 
and colleges of leammg, or of the principal of any of the said four Universities respect- 
ively ; fivr every of which entries so to be made as aftresaid^ the sum of sixpence shaH 
be paid, and no moore ; which said register book shali and may, at all seasonable and 
convenient times, be referred to and Inspected by any bookseller, i»inter, or other person, 
without any fee or reward ; and the clerk of the said Company of Stationers shall, when 
and as often as thereunto required, give a certificate under Ms hand of such entry or 
entries, and for every such certificate may take a fee not exceeding sixpence. 

V. — And be it fiirther enacted, that if the clerk of the said Company of Stationers 
for the time being shall reftise or neglect to reg^ter or make such entry or entries, or to 
^ve such certificate, being thereunto required by the i^nt of either of the said 
Universities or colleges aforesaid, lawfully authorized, for that pnrpose, then either of the 
said Univeraties or cdleges. afore^edd, being tiie proprietor erf" such copyright or copy- 
rights as aforesaid (notice beii^ first given of such refiisal by an advertisement in the 
Gazette), shall have the £ke benefit as. if such e^try or entries, certxlieate or certificates, 
had been duly made and given ; and the clerk so refusing shall, for every such ofibnce, 
forfeit twenty pounds to the paroprietor or proprietors of every such copyright, to be 
recovered in any of His M^esty's Courts of Record at Westminster, or in the Court of 
Session in Scotiand, by action of debt, bill, plaint, or information, in which no wager of 
law, essoine, privilege, protection, or more than one impariance, shall be allowed. 

VI. — The next section, whkh relates to the ddlvery of tiie copies of books to the 
public libraries, will be found in the second jMrt. 

VII. — And be it fiirther enacted by the authority aforesaid, that if any action or 
suit shall be commenced or brought against any person or persons whatsoever, for doitig, 
or causing to be done, any thing in pursuance t^ this act, the defendants in such action 
may plead the general issue, and give the special matter in evidence; and if upon such 
action a verdict, or if the same shall be brought in the Court of Session in Scotland, a 
judgment be given for the defendant, or tiie plaintiff become nonsuited, and discontinue 
his action, then the defendant shall have and recover his fiill costs^ tor which he shall 
have the same remedy as a defendant in any case by law hath. 

VIII. — And be it further enacted by the authority aforesaid, that this act shall be 
adjudged, deemed, and taken to be a pubUc act ; and shall be judicially taken notice of 
as such, by all judges^ justices, and other persons whatsoeFer, without specially pleading 
the same. 

D 2 
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that act for printing any book, unless the title to the copy of 
the whole of such hook be entered, and the copies of the 
whole delivered for the use of the several libraries. 

41 Geo. HI. cap. 107. 

Immediately after the Union with Ireland, an act was 
introduced(') " for the further encouragement of learning in 

(1) After the recital which is stated in the text, the statute 41 Geo. III. cap. ICKT, 
proceeds as follows : 

That it be enacted by the King's most excellent Majesty, by and with the 
advice and consent of the Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, that the author of any book or 
books already composed, and not printed or published, and the author of any book or 
books which shall hereafter be composed, and the assignee or assigns of such authors 
respectively, shall have the sde liberty of printing and reprinting such book and books, 
for the term of fourteen years, to commence from the day of first publishing the same, 
and no longer ; and that if any other bookseller, printer, or other person whosoever, in 
any part of the said United Kingdom, or in any part of the British dominions in 
Europe, shall, firom and afler the passing of this act, print, reprint, or import, or shall 
cause to be printed, reprinted, or imported, any such book or books, without the consent 
of the proprietor or proprietors of the copyright of and in such book or books first had 
and obtained in writing, signed in the presence of two or more credible vritnesses, or 
knowing the same to be so printed, reprinted, or imported, without such consent of such 
proprietor or proprietors, shall sell, publish, or expose to sale, or cause to be sold, 
published, or exposed to sale, or sludl have in his or their possession for sale, any such 
book or books, without such consent first had and obtained as aforesaid, then such 
offender or offenders shall be liable to a special action on the case, at the suit of the 
proprietor or proprietors of the copyright of such book or books so tmlawfiilly printed, 
reprinted, or imported, or published or exposed to sale, or being in the possession of 
such offender or offenders for sale as aforesaid, contrary to the true intent and meaning 
of this act ; and every such proprietor and proprietors shall and may, by and in such 
special action upon the case to be so brought against such offender or offenders in any 
Court of Record in that part of the said United Kingdom, or of the British dominions 
in Europe, in which the offence shall be committed, recover such damages as the jury on 
the trial of such action, or on the execution of a Writ of Enquiry thereon, shall gure or 
assess, together with double costs of suit ; in which action no wager of law, essoine, 
privilege or protection, nor more than one imparlance, shall be allowed ; and all and every 
such offender or offenders shall also forfeit such book or books, and all and every sheet 
and sheets being part of such book or books, and shall deliver the same to the proprietor 
or proprietors of the copyright of such book or books, upon order of any Court of 
Record in which any action or suit in law or equity shall be commenced or prosecuted 
by such proprietor or proprietors, to be made on motion or petition to the said court ; and 
the said proprietor or proprietors shall forthwith damask or make waste paper of the 
said book or books, and sheet or sheets respectively ; and all and every such offender or 
offenders shall also forfeit tiie sum of thru pence for every sheet which shall be found in 
his or their custody, either printed or printing, or published or exposed to sale, contrary 
to the true intent and meaning of this act, tiie one moiety thereof to the King's most 
excellent Msijesty, his heirs and successors, and the other moiety thereof to any person 
or persons who shall sue for the same in any such Court of Record, by action of debt, 
bill, plaint, or information, in which no wager of law, essoine, pririlege, or protection, 
nor more than one imparlance, shall be allowed : provided always, that aftier the expiration 
of the said term of fourteen years, the right of printing or disposing of copies shall return 
to the authors thereof, if they are then living, for another term of fourteen years. 

IT. — Provided also, and be it further enacted, that nothing in this act contained shall 
extend, or be construed to extend, to any book or books heretofore composed, and printed 
or published in any part of the sfud United Kingdom, nor to exempt or indemnify any 
person or persons whomsoever, from or against any penalties or actions, to which he, she. 
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the United Kingdom of Great Britain and Ireland, by securing 
the copies and copyright of printed books to the authors of 
such books> or their assigns, lor the time therein mentioned." 
It was passed on the 2nd of July, 1801, and recites in 
the preamble, that it is expedient that further protection 
should be afforded to the authors of books, and the purchasers 

or they shall or may have become, or shall or may hereafter be liable, for or on account 
of the unlawfully printing, reprinting, or importing such book or books, or the selling, 
publishing, or exposing the same to sale, or the having the same in his or their possession 
for sale, contrary to the laws and statutes in force respecting the same, at the time of the 
passing an act in the Session of Parliament of the thirty-ninth and fortieth years of the 
reign of his present Majesty, intitied. An act for th§ union of Grtat Britain and 
Ireland. 

III. — And whereas authors have heretofore bequeathed, given, or assigned, and may 
hereafter bequeath, give, or assign, the copies or copyrights of and in books composed by 
them, to or in trust for the college of the Holy Trinity of Dublin ; and in and by their 
several wills or other instruments have directed or may direct, that the profits arising 
from the printing and reprinting such books, shall be applied or appropriated as a iimd 
for the advancement of learning, and other beneficial purposes of education, within the 
college aforesaid: and whereas such useful purposes will frequentiy be firustrated, 
unless the sole right of printing and reprinting of such books shall be applied or appropriated 
as a fund for the advancement of learning, and other benefidal purposes of education, 
within the college aforesaid : and whereas such useful purposes will frequently be 
frustrated, unless the sole right of printing and reprinting of such books, the copies of 
which shidl have been or shaU be so bequeathed, given, or assigned as aforesaid, be 
preserved and secured to the said college in perpetuity ; be it therefore further enacted, 
that the said college shall, at their own printing press, within the said college, have for 
ever the sole liberty of printing and reprinting all such books as shall at any time 
heretofore have been, or (not having been heretofore published or assigned) shall at any 
time hereafter be bequeathed, or otherwise given or assigned by the author or authors of 
the same respectively, or the representatives of such autiior or authors, to or in trust for 
the said college for the purposes aforesaid, unless the same shall have been bequeathed, 
given, or asngned, or shall hereafter be bequeathed, given or assigned, for any term of 
years, or any other limited term ; any law or usage to the contrary thereof in anywise 
notwithstanding ; and that if any printer, bookseller, or other person whosoever, shall 
from and after the passing of this act unlawfully print, reprint, or import, or cause to be 
printed, reprinted, or imported, or knowing the same to be so unlawfully printed, 
reprinted, or imported, shaU sell, publish, or eipose to sale, or cause to be sold, published, 
or exposed to sale, or have in his or their possession for sale, any such last mentioned 
book or books, such offender and offenders shall be subject and liable to the like actions, 
penalties, and forfeitures as are herein before mentioned and contained with respect to 
<^ender8 against the copyrights of authors and their assigns : provided, nevertheless; that 
nothing in tins act shall extend to grant any exclusive right to tiie said college of the Holy 
Trinity of Dublin, otherwise than so long as the books or copies belonging to tiie said college 
are and shall be printed only at the printing press of the said college, within the sud college, 
and for the sole benefit and advantage of the said college ; and that if the said college 
shall del^ate, grant, lease, or sell the copyrights or exclusive rights of printing the books 
hereby granted, or any part thereof, or shall allow, permit, or autiiorize any person or 
persons, or bodies corporate, to print or reprint the same, then the privilege hereby 
granted shall become void and of no effect, in the same manner as if this act had not 
been made ; but the said college shall nevertheless have a right to sell such copies so 
bequeatiied or given as aforesaid, in like manner as any author or authors can or may 
lawfully do under the provisions of this act, or any other act now in force. 

IV. — Provided also, and be it further enacted, that no bookseller, printer, or other 
person whosoever, shall be liable to the said penalty of three pence per sheet, for or by 
reason of the printing, reprinting, importing, or selling of any such book or books, or 
the having the same in his or their custody for sale, without the consent of the proprietor 
or proprietors of the copyright thereof as aforesaid, unless before the time of the publication 
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of the copies and copyright of the same^ in the United 
Kingdom of Great firitain and Ireland. 

It enacts, that authors of books then already composed, 
and not printed or published, and of books to be thereafter 
composed, and the assigns of such authors, shall have the 
sole ri^t of printing such books for fourteen years, from 
the day of first publishing the same, and no longer. 

•f rach book or books by the prq^rietor or proprietors thereof (otber tban the said 
college), the right and title of such proprietor or proprietors shall be duly entered in the 
register book of the Company of Stattoaers in London, in such manner as hath been 
usually heretofine done by the proprietoni>f oopies and copyrights in Great Britain ; nor 
if the consent of such proprietor or proprietors for the prijiting, reprinting, importing, or 
setting such bobk or bookk, ^lall be in tike manner entered ; nor unless the right and 
title of the said college to the copyright of such book or books as has or hm been 
already bequeathed* ffven, or assigned to the said college, be entered in the said register 
book before the 29th day of September, one thousand dght hundred and one, and of 
all and every such book or books as may or daall hereafter be bequeathed, given, or 
asugned as aforesaid, be entered in the s^d te^aXa book within the space of two 
months after any such bequest, gift, or assignment shall have come to the kaowled^ of 
the provost of the said college ; for every of which several entries sixpence shsU be paid> 
and no more^; which said r^;ister book shall at all times be kept at the hall of the 
said Company, and shall and may at all seasonable and convenient times be resorted to 
and inspected by any bookseller, printer, or other person, for the purposes before mentioned, 
without any fee or reward ; and the clerk of the said Company of Stationers shall, when 
and as often as thereunto required, g^ve a certificate under his hand of such entry or 
entries, and for every such certificate may take a fee not exceeding axpenoe ; and the 
-said clerk shall also, vrithout fee or reward, within fifteen days next after the 31st day of 
December, and the 30th day of June, in each and every year, make or cause to be made, 
for the use of the said college, a list of the titles of all sudi books, the copyright to 
whidi shall have been so entered in the course of the half year immediately preceding 
the said 31st day of December, and the 30th day of June respectively, and shall upon 
demand deliver the said lists, or cause tiie same to be delivered, to any perscm or persms 
duly asUborized to receive the same for and on behalf of the said coUege. 

v. — Provided also, and be it further enacted, that if the derk of the said Company 
of Stationers for the time beii^ shall refuse or neglect to register or make such entry or 
entries, or to g^ve such certificate or certificates, being thereunto respectively required by 
the author or authors, proprietor or proprietors, of sudi copies or copyrights, or by the 
person or persons to whom such consent shall be g^ven, or by some person on his or their 
behalf, in the presence of two or more credible witnesses, tiien such party or parties so 
refiised, notice being first duly given by advertisement in the L<Midon Gazette, shall have 
tiie like benefit as if such entry or entries, certificate or certificates, had been duly made 
and g^ven ; and the clerk so reftidmg shall, for any such o£fence, forfeit to the author or 
prq^rietor of such copy or copies, or to the person or persons to whom such consent shall 
be g^ven, the sum of twenty pounds ; or if the said clerk shall refiise or n^lect to make 
the list aforesaid, or to deliver the same to any person duly authorized to demand the 
same on behalf of U>e said coll^;e, tiie said clerk shall also forfek to the said college the 
like sum of twenty pounds ; wluch said respective penalties shall and may be recovered 
in «iy of His Majesty's Courts of Record in the said United Kingdom, by action of debt, 
bill, plaint, or information, in which no wager of law, essoine, privilege, or protection, nor 
more than one imparlanoe, shall be allowed. 

VL— -The sixth section relates to the additional copies for the Irish libraries, and 
will be stated in tiie next part. 

VU. — And be it further enacted, that fiv)m and after the passing of this act, it shall 
not be lawful for any -person or persons whomsoever to import or bring into any part of 
the said United Kingdom of Great Britain and Ireland for sale, any printed book or 
books, first composed, written, or printed, uid published in any part of the said United 
Kingdom, emd reprinted in any other country or place whatsoever ; and if any person or 
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And that any bookseller or other person^ in any part of 
the United Kingdom, or British Dominions in Europe, who 
shall print, reprint, or import any such book, without the 
consent of the proprietor ot the copyright, shall be liable to 
an action for damages, and double costs, and shall also forfeit 
the books to the proprietor, and three pence per sheet, one 
moiety to the king, and the other to the informer. 

The act also provides, that after the expiration of the 
fourteen years, the right of printing or disposing of copies 
shall return to the authors tnereof, if they ate uien living, 
for another term of fourteen years. 

It also enacts, that Trinity College, Dublin, shall /or ever 
have the sole right of printing books given or bequeathed to 
them, unless they were given, for a limited time only. And 
that if any printer, bookseller, or other person should unlaw-^ 
fully print such books, such offender should be subject to the 
like penalties as before mentioned. 

The act, however, extends only to books printed at the 

persons shall import or bring, or cause to be imported or brought for sale, any such printed 
book or books into any part of the said United Kingdom, contrary to the true intent and 
meaning of this act, or shall knowingly sell, publish, or expose to sale, or have in his or 
their possession for sale, any such book or books, then every such book or books 
shall be forfeited, and shall and may be seized by any officer or officers of Customs or 
Excise, and the same shall be forthwith made waste paper ; and all and every person 
and persons so offending, being duly convicted thereof, shall also, for every such offence, 
forfeit the sum of ten pounds, and double the value of each and every copy of such 
book or books which he, she, or they shall so import or bring, or cause to be so imported 
or brought, into any part of the said United Kingdom, or shall knowingly sell, publish, or 
expose to sale, or shidl cause to be sold, published, or exposed to sale, or shall have in his 
or their possession for sale, contrary to the true intent and meaning of this act ; and the 
commisffloners of Customs in England, Scotland, and Ireland respectively (in case the same 
shall be seized by any officer or officers of Customs), and the commissioners of Excise in 
England, Scotland, and Ireland respectively (in case the same shall be seized by any officer 
or officers of Excise), shall also reward the officer or officers who shall seize any books 
which shall be so made waste paper of, with such sum or sums of money as they the 
said respective commissioners shall think fit, not exceeding the value of such books ; such 
reward respectively to be paid by the said respective commissioners out of any money 
in their hands respectively arising j&om the duties of customs and excise : provided that 
no person or persons shall be liable to any of the last mentioned penalties or forfeitures, 
for or by reason or means of the importation of any book or books which has not been 
printed or reprinted in some part of the said United Kingdom, within twenty years next 
before the same shall be imported, or of any book or books reprinted abroad, and inserted 
among other books or tracts to be sold therewith in any collection, where the greatest 
part of such collection shall have been first composed or written abroad. 

VIII. — And be it further enacted, that if any action or suit shall be commenced or 
brought against any person or persons whomsoever, for doing or causing to be done any 
thing in pursuance of this act, the defendants in such action may plead the general issue, 
and give the special matter in evidence ; and if upon such action a verdict shall be given 
for the defendant, or the plaintiff become nonsuited, or discontinue his action, then the 
defendant shall have and recover his full costs, for which he shall have the same remedy 
as a defendant in any case by law hath ; and that all actions, suits, bills, indictments, or 
informations, for any offence that shall be committed against this act, shall be brought, 
sued, and commenced within six months next after such offence committed, or else the 
same shall be void and of none effect. 
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college-press ; but allows the college to sell their copy- 
rights. 

Provision is then made for the entry at Stationers' Hall 
of the title to the copyright^ without which the penalties are 
not incurred. 

It is also enacted, that no person shall import into any 
part of the United Kingdom for sale, any book first composed 
within the United Kingdom, and reprinted elsewhere ; and 
the penalty for each onence is ten pounds, and double the 
value of each book. 

But the act does not extend to books which have not 
been printed in the United Kingdom for twenty years. 

We confine the statement of the statutory provisions in 
this place to those which relate to the duration of the copy- 
right, and refer to the next part the enactments relating to 
the delivery of copies to the libraries. 
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SECOND PART. 

OF THE LIBRARY TAX. 


CHAP. I. FROM THE INVENTION OF PRINTING, TO THE 

STATUTE OF ANNE. 


SECTION I. — Of the origin of the Tax. 

Haying thus reviewed the laws, in relation to the limited 
period during which they protected the copyright of authors, 
we proceed to the history of the practice or delivering copies 
of books to the public libraries, which it has been assumed 
is calculated to encourage literature. 

We purpose in the present chapter to consider the origin 
of the tax, 

lit. On puhlic grounds. 

Namely, for the purposes of state regulation. This divi- 
sion will include the British Mmeum and Sion College. 

2nd. On private grounds. 

Or those which apply to the respective libraries in favor 
of which the tax was imposed. 

The latter division will comprise the several claims made 
by the Universities of Cambridge and Oxford, and those of 
Scotland and Ireland. 

Looking at the law in other countries of the civilized 
world, the evident interests of society, and considering the 
general principles of justice, it would not be easy to discover 
the origin of this extraordinary tax, or the pretensions on 
which it was instituted. We should be driven to ascribe it 
solely to the exercise of that arbitrary power which formerly 
prevailed in England, and for which it were vain to conjecture 
any just foundation. 

We are not, however, left to surmise the circumstances 
under which the law originated. We have no trace of its 
existence from the commencement of printing in this country 
in the year 1471 (or 1468 as some insist), until the reign of 
Charles IL, during which this notable plan was commenced 
for the encouragement of literature, and to induce learned 
men to write and compose useful books. During the lapse 
of nearly two hundred years,. amidst the most unsettled state 
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of public afiairs, and although there had been many severe 
restraints upon printing, it had not occurred to the ivisdom 
or justice of Parliament to require the delivery of any number 
of copies of books to the public libraries previous to pub- 
lication. 

Soon after the " Restoration," the press was put under 
increased and most severe restraints, and the immediate control 
of Government. Ho printing press could exist unless by the 
licence of the constituted authorities. Hence the act ivas 
called the " Licencing Act." 

By this act (13tn and 14th Car. II. c. 33), after prohi- 
biting heretical or seditious publications, it was ordered that 
no person should print any book unless it was first licenced and 
autnorized — law books by the Lord Chancellor, or Chief 
Justices, or Chief Barou ; books on history or state affairi^ 
by the Secretary of State ; books on heraldry by the Earl 
Marshal ; books on divinity, physic, philosophy, science, or 
art, by the Archbishop of Canterbury or the Bishop of London . 

It then declares, that in future no man should be a master 
printer until the then master printers were reduced to twenty, 
and the master letter founders were to be four. The master 

Printers and letter founders were to be nominated and allowed 
y the Archbishop of Canterbury and Bishop of London ; 
and no man, unless he had been master of the Stationers' 
Company, was to keep more than two presses. 

For the purpose of enforcing the act, very extensive 

S)Owers were given to messengers, authorized, by warrants 
rom the King, Secretary of State, or Master and Wajdens 
of the Stationers' Company, to enter at what time they should 
think lit, and to searcn all houses where they should know, 
or upon some probable cause suspect, any books to be printed, 
bound, or stitched, and to examine whether the same be 
licenced or not. 

The statute, after imposing penalties sufficiently severe, 
enacts, that every printer should send three copies of eveiy book 
new printed, or reprinted with additions, to the Stationers' 
Company, to be sent to the Ktng^s Library , and the Vice-Chan" 
cellors of the two Universities of Oxford and Cambridge, (ox 
the use of their public libraries. 

The object of the act in requiring the delivery of the 
three copies, was evidently to furnish the Ministers of State 
and the Vice-Chancellors of the Universities with the ready 
means of enforcing the intentions of the Legislature. Thus 
the first copy was to be transmitted to the King's Library, 
where it would undergo the inspection of those whose busi- 
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ness it was to ascertain that nothing' should be published 
which contained matter offensive to the state. And it is 
remarkable that the copies for the Universities ^ere not 
ordered for the libraries of any of the colleges, but for the 
Vice-Chancellors in their official character : — thus evidently 
having relation to the interests of the church. 

Severe as the statute was, its duration was at first limited 
to two years. It was afterwards continued from session to 
session for four years, and then was permitted to expire. 

During a period of not less than twenty years, down to 
the reign of James II., no attempt was made to renew this 
odious restriction on the press, and the delivery of the three 
copies ceased to be required. 

By the 1st of James II. it was revived for the term of seven 
years ; the three copied to the sdme libraries were re-imposed, 
and continued to be exacted until a few years subsequently 
to the Revolution, when the licencing of printing presses 
finally ceased, and the copies of publications were no longer 
required. 

It is observable that the entries of copies at Stationers' 
Hall prior to the Licencing Act, were unaccompanied by the 
delivery of any books ; aira, as we have already seen, were 
designed by the booksellers of ihe Company to ascertain to 
each other their respective copyrights, and ia some degree to 
advertise the works, as there were no newspapers. 

It is also important to notice, that the first books recorded 
to have been dehvered to the Company were in October, 1663, 
which was after the passing of the act of 13th and 14th Car. 
II., and the entries were only made during the several periods 
when the Licencing Acts were in force(*)- 

To show more clearly the object of the act, we may 
present the following extract from Mr. Brougham's argu- 
ment (in the accuracy of which the court appears to have 
concurred) in the case of the University oi Cambridge v. 
Bryer('). 

He says, on this expired statute of Charles II. ^' I should take 
the liberty of concluding, first, from its being originally meant to be 
temporary^ and next from its having been allowed to expire, and not 
being renewed, that those objects which the Legislature originally 
had iu view, must be held to have been no longer in the view of the 
Legislature. 

Mr. Justice Bayley— What do you say was the object of them? 

Mr. Brougham — That the object of them was to prevent unli- 
cenced publications 3 and that in furtherance of that object, there 'is 

(1) Reasons for a Modification of the Act of Anne, by Sharon Turner, Esq. 1815* 

(2) lb. 
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an order*that copies of all books published shall be sent to the Uni- 
versities^ in order that it might appear^ first, when a book had been 
published anonymously, if such a thing was attempted -, and next, if 
published with the name of the author, that it might be immediately 
known whether any person had contravened the general prohibitions 
of the act by publishing an unlicenced book. 

Mr. Justice Bayley — For that reason you contend that one was 
also to be sent to the King's Library. 

Mr. Brougham — Certainly, my lord, for the purpose of giving 
greater publicity to them, under the cognizance of the persons 
appointed to watch over the execution of the other sections of the 
act, and see that the provisions of the act were carried into force — 
the persons most sure to prevent all evasion of the act. It was taking 
the most public and the surest possible means of effecting the object 
of the act." 

Such was the origin of this impost, which, it has been 
contended, is designed for the " encouragement of literature." 
It was by this act (says Sir Edgerton Brydges) that a delivery 
of copies was first enacted — not for the encouragement of 
learning ; not as a consideration for the privileges given by 
that act, which, though it recognized tne titles to copies 
against intruders (a property which the law of Parliament 
had previously enforced with equal strength, unalloyed by 
any such condition), was so far from an act of bounty, that 
it has ever since been branded with infamy for its usurpation 
of the free rights of the press — but unquestionably for the 
purpose of furnishing the Ministers of State, and the Vice- 
Chancellors of the Universities,, with better means to put in 
force the despotic provisions of that act(*). 


SECTION II. 


Of the grounds of the Library Claim by the Universities of Cambridge 

and Oxford. 

1st, By the University of Cambridge, 

It is urged on behalf of the Universities, that Henry VI. 
introduced printing into England at his own expence, that 
the crown had in consequence the sole privilege of printing ; 
that Henry VIII. granted to Cambridge, and Charles II. to 
Oxford, the privilege of printing all books ; and that the 
compulsory delivery of the copies is a proper commutation 
to the Universities for the loss of their exclusive privilege of 
printing. 

(1) Reasons for a farther Amendment. 1817. 
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The pretensions of Oxford are also attempted to be 
maintained by the decrees of the Star Chamber^ and an agree- 
ment between the Stationers' Company and Sir Thomas 
Bodley, the founder of the library at Oxford which bears his 
name. We will, in the first place, consider the historical 
evidence on the claim of the crown to the first importation 
of printing, under which the Cambridge University can alone 
establish its pretensions to a share of the Library Tax. 

The claim of Henry VI. rests entirely upon a strange 
story told by one Atkyns, in a pamphlet published in the 
year 1664. He relates, that as soon as the art of printing 
made some noise in Europe, the Archbishop of Canterbury 
moved the King to procure a printing mould to be brought 
into England ; and that Mr. Robert Turnour, the Master of 
the Robes, disguised himself by shaving his beard and hair, 
and taking to his assistance Mr. Caxton, a citizen of good 
abilities, who traded to Holland, — that they went to Leyden, 
not daring to enter Haarlem, and succeeded in bringing away 
in the night one Corsells, or Corsellis-. That Corsellis was 
carried, under guard, to Oxford, where the first printing 
press was thus set up at the King's expence. That after- 
wards the King set up a press at St. Albans, and another in 
Westminster. That the King permitted no law books to be 
printed, nor did any printer exercise the art but only such as 
were the King's sworn servants, the King himself having the 
price and emolument for printing. 

Now, upon this singular narrative, and the inference 
attempted to be deduced from it, it may be observed, that 
the claim of Caxton to the honor of the first introduction of 
printing presses in England was never contested, until it 
became the interest of one of the parties, in a dispute with the 
Stationer's Company regarding a patent for printing, to set 
up the right of the Crown. We cannot, therefore, place much 
dependence upon a controversy introduced under such suspi- 
cious and interested motives, especially after nearly two 
centuries had elapsed, during which all the authorities had 
conceded the merit of Caxton ; and it is reasonable to 
suppose, that the claim to the first acquisition of such an 
important art would not be allowed, during so long a period 
of time, to remain undisturbed without just cause. 

" All our writers (says Dr. Middleton) before the Resto- 
ration [in 1660], who mention the introduction of the art 
amongst us, give Caxton the credit of it, without any 
contradiction or variation." Amongst these are Stowe, Trussel, 
Sir Richard Baker, Leland, and Howell, and the more modern 
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authorities of Henry ^ Whatton and Du Pin — all of whom are 
strongly in favor of Caxton's claim(0. 

Mr. Bowyer, however, contends, that the Oxford press 
was prior to C^xton^s, and thinks that those who have called 
Mr. Caxton " the first printer in England," (and Leland in 
particular) meant that ne was the first who " practised the 
art in fusik types, and consequently first brought it to 
perfection ;*' which is not inconsistent with Corsellis^s having 
printed earlier at Oxford with separate cut types in wood, which 
was the only method he had learnt at Haarlem(')* 

Even upon this shewing it does not appear that the 
King's claim is established beyond the mere use of wooden 
types, and that the introduction of the metal types undoubt- 
edly belongs to Caxton. The King's claim to the exclusive 
monopoly of the art, must therefore be confined at most to 
the use of wooden types. 

But according to the authority of Lord MansfieldO, the 
King has no property in printing. The ridiculous conceit of 
Atkyns was exploded at tne time. 

Besides, it has been long decided at law, that if such 

Eatents were legal, they are merely permissions to the 
Universities to print books for their otvn use, and not to sell 
them exclusively to the public at large(*). 

In addition to the pamphlet of Atkyns, the claim set up 

(1) 4 Burr. 2414. The Rev. Mr. Dibdin, in the first Tolnme of his editiDn of '< Ames's 
Typographical Antiquities," thus expresses himself on this very pretence : <* The whole 
narrative is an absurd fabricationi and has been treated with proper ridicule and severity 
by Dr. Middleton, Oxonides, and subsequent bibliographical writers." Dibdin's Life of 
Caxton, 1 Ames, p. xcvii. 

Mr. Nichols also, in his Essay on the Origin of Printing, says, '< It is strange that 
a piece so fabulous, and carrying such evident marks of forgery, could impose upon men 
80 knowing and inquisitive." See p. 7 — 18. 

(f ) 4 Burr. 2417. (3) lb. 2401. 

(4) We subjoin the following extract on the question of the first inventor of printing 
from the Life of Caxton, published August, 1828, in the Library of Useful Knowledge : 
" It has been contended strenuously by several antiquarians, that Lewis Coster, of 
Haarlem, invented and used wooiiefi types ; that he, therefore, was the original inventor of 
the art of printing, and that Haarlem was the place where the invention was first put into 
practice. But it is now proved, that this opinion is without foundation ; that wooden 
types were never used ; that the claims of Coster of Haarlem cannot stand the test of 
accurate investigation ; and that the art of printing, as at present practised with 
moveable metal types, was discovered by John Guthenberg, of Mayence, about the 
year 1438." 

In a note in the Harieian Miscellany, single types of wood are said to have been 
used before the year 1440, by CotUr at Haariem, whence these characters were tralnsferred 
to Mentz, either directly or by degrees ; probably by the elder Genfieiich ; who, with his 
brother, John Guttembergy cut metallic types under the patronage of Faust, whose son in 
law, Schoeffer, cast his own types^a^. 

(a) YoL I. p. 528, note on Essay from the Anthology, 1696. 
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by the University to a priority in the use of printing is founded 
on <he date of a book in the Cambridge Librarjr bearing the 
date 1468, but it is liable to the following objections : 

I. The date MCCCCLXVIII. is probably a^ mistake, 
owing to the omission of a second numerical letter X. 

2» It is printed with separate fusile metal types, which, 
it appears, were not in use so early as 1468. 

§• No other book than the one in dispute was issaed 
from the Oxford press until 1479; and it is highly improbable 
that during eleven years this press, the first, as it was alleged, 
would remain so long unused, whilst Caxton's press at West- 
minster, and subsequently others, were in full operation. 

2nd, As to the Oxford University, 

It appears by the records at Stationers' Hall, that on 
November 16, 1609, an agreement was entered into with the 
University of Oxford for delivering " one book of every new 
copy" to the Public Library; and on November 14, 1610, 
Sir Thomas Bodley, who had then recently founded the 
Library, was appointed by the University the receiver of 
these books('). 

This agreement, although made between two public insti- 
tutions, was evidently of a private character, and could be 
binding only on the contracting parties. It continued for 
several years imsupported by any authority of the state. In 
1637, however, it became the policy of the Government to 
extend and enforce this agreement ; and accordingly, on the 
11th of July in that year, a decree was made by the Star 
Chamber, which contained neariy all the provisions which 
the Licencing Act of Charles II. afterwards established, but 
it did not comprise the proviso for delivering three copies to 
the King's Library and the Universities of Oxford and Cam- 
bridge. Instead, however, of that clause, it recited the 
agreement between Sir Thomas Bodley and the Company of 
Stationers, and ordered the copy to be delivered which had 
been bargained for between them. 

The following are the words of the clause. ^' XXXIII. Item. 
That whereas there is an agreement betwixt Sir Thomas Bodley, 

(I) The Public Library at Oxford was first founded by Humphrey Duke of Glou- 
cester in 1439. Anthony Wood says it remained desolate from Edward VI. to the end 
of the reign of Queen Elizabeth, wlten Sir Thomas Bodley applied his fortune to restore 
it. Wood's account of the above contract is — ** So great was his zeal for obtaining new 
books, diat he did not 6nly search all places in the nation for antiquated copies, and 
persuade the Society of Stationers in London to give a copy of every book that was 
printed, but also searched for authors in the remotest places beyond the sea." 
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Knight, founder of the University Library at Oxford, and the Master^ 
Wardens, and Assistants of the Company of Stationers, viz. that one 
book of every sort that is new printed, or reprinted with additions, 
be sent to the University of Oxford, for the use of the Public Library 
there, the Court do hereby order and declare, that every printer shall 
reserve one book new printed, or reprinted by him with additions, and 
shall, before any public venting of the said book, bring it to the 
common hall of the Company of Stationers, and deliver it to the 
officer thereof, to be sent to the library at Oxford accordingly, upon 
pain of imprisonment, and such further order and direction therein 
as to this Court, or the High Commission Court, respectively, as the 
several causes shall require, shall be thought fit.'* 

This decree, it will be observed, is confined to Oxford, 
and neither the King's Library nor that of Cambridge is 
mentioned. 

. This delivery of copies of books to Oxford is not 
expressed to be founded on any public right, but on a specific 
agreement between Sir Thomas Bodley on behalf of the 
University, and the Stationers' Company. It appears from 
the recital, that it was merely a private agreement between 
the two bodies. It would bind tne Stationers' Company in 
its capacity as far as the usual operation of law on such 
instruments allows ; but it could impose no obligation on 
authors then unborn, nor on publishers not members of that 
Company, nor could it be extended to any object to which 
its actual tenor did not apply('). 

That the arbitrary Court of Star Chamber enacting ex- 
pressly, as it declares, " to prevent libellous, seditious, and 
mutinous books," should condescend to notice a specific 
contract between two public bodies, can only be accounted 
for (says Mr. Sharon Turner) on the supposition that the thing 
enacted had some particular reference to the main object of 
the act. Both Oxford and the Stationers' Company had each, 
no doubt, a great number of contracts with various persons 
which the Court of Star Chamber never troubled itself to 
enforce. To have stooped to order the performance of this 
particular agreement, must be referred to its connection with 
the avowed purpose of this decree ; and what connection could 
this be but that it was perceived that the delivery of a copy 
of every book to a public body, very friendly to the royal 
cause, would be an useful auxiliary in enforcing the vindictive 
and inquisitorial government and superintendence of the 
press, which the Star Chamber had resolved to exercise ? 

(1) Mr. Sharon Turner's " Reasons for a Modification," 1813. The books printed 
by the Stationers' Company in their corporate capacity, are chiefly school books, psalms, 
and almanacs. 
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But in 1640 the Star Chamber was abolished ; and» to 
use the words of Judge Willes, ** all regulations of the press, 
and restraints of unlicenced printing by proclamation, decrees 
of the Star Chamber, and charter powers given to the 
Stationers' Company, were deemed to be, and certainly were, 
illegal(»). 

Therefore, after 1640, Oxford had no other claim to any 
copy of any book than what could be made from this specific 
agreement with Sir Thomas Bodley in 1609, which, of course, 
could have no public operation. 

3rd. A% to the Universities of Scotland and treland. 

The English libraries having no legal right to the delivery 
of the copies, except wider the recent statutes, it remains 
only to consider the situation of Scotland and Ireland. 

Is it supposed that the delivery of five copies to the 
Scottish libraries, can be a compensation to the printers and 
publishers of Scotlsmd for being deprived of the ri^ht of 
pirating English books ? There can be no compensation for 
the forbearance to do an illegal thing. Scotland at the Union 
incurred the full legal obligation to respect the. rights of 
property in England. Who would insult (says Mr. oharon 
Turner) this high-spirited and noble nation by offering it a 
compensation not to steal? If English authors, and book- 
sellers had a property in copyright, Scotland was as much 
bound to respect that right, as every honest Englishman was 
bound to respect the Scottish copyrights* The just compen- 
sation to Scotland for any such right of publication, if she 
had possessed it, was, that by the act her copyrights became 
also protected and secured to her authors. This was fair 
reciprocity, and this is the true view of the question. The 
act with equal impartiality prohibited Englishmen from pi- 
rating her books, as it prohibited her publishers from pirating 
the books of Englishmen. The delivery of the copies is an 
extraneous circumstance. 

The same remarks apply to Ireland, on the subsequent ' 
statute as to her copies^). 


(1) 4 Burrow's Rep. 2313. (2) Sluuron Turner's Reasons for a Modification. 
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CHAP. II. 

FROM THE ACT OF AHME, TO TUB YEAR 1814. 

Sect. i. Of the StdhUes. 

The 6th section oF the 8th Anne, chap. 9, enactisd, that 
nine copies of each book, upon the best paper, that after the 
lOth or April, 1710, shoula be printed and published " as 
aforesaid,'' or reprinted and published with adaitions, should 
be delivered to the warehouse-keeper of the Stationers' Com- 
pany, before publication, for the use of the Royal Library, 
the libraries Of the Universities of Oxford and Cambridge, 
the libraries of the four Universities in Scotland, the library 
of Sion College in London, and the library of the Faculty 
of Advocates in jSdihburgh. The warehouse-keeper to deliver 
the same to the libraries iii ten days* 

And in case of default, a forfeiture of the books was 
inflicted, andidfflvd pounds for every copy not delivered('). 

The 16th G^o. III. cha}i: 63, besides securing the copy- 
right of the severieil Universities therein named(') inperpetuify, 
*'toT the advancement^ of useful learning, and other purposes 
of education," had also for one of its objects the ** amending 
so much of an act of the eighth year of the reign of Queen 
Anne, as relates to the delivery of books to the warehouse- 
keeper of the Stationers' Company, for the use of the several 
libraries tHereiii mentioned." 


(1) v. — Provided always, and it is hereby enacted, that nine copies of each book 
or books, upon the best paper, that from and after the said tenth day of April, one 
thousand seven hnndrM and ten,8haI7 be printed and pubfished, as afdresaid, or reprinted 
and published with additidbs, shall, by the printer and printers thereof, be delivened to 
the warehouse* keeper of the -said Company of Stationers for the time bemg^, at the hall 
of the said Company, before such publication made, for the use of the Royal Library, the 
libraries of the Universilies of Oifoi^ and Cambridge, th^ Ubraries of tfaie fimr Univer- 
sities in Scotland, the library of Sion College in London, and the library commonly 
called the library belonging to the Faculty of Advocates at Edinbur^, respectively ; 
wMch said warehouse-keeper is hereby required, within ten days after demand by the 
keepers of the respective libraries, or any person or persons by them or any of th^m 
authorized to demand the said copy, to deliver the same, for tiie use of the aforesaid 
libraries; and if any proprietor, bookseller, or printer, or tiie said warehouse-keeper of 
the said Company of Stationers, .shall not observe the direction of this act therein, that 
then he and they so making de^ult in not delivering the said printed copies, as aforesaid, 
shall forfeit, besides the value of the said printed copies, the sum of five pounds for every 
copy not so deliverod, as also the value of the said printed copy not so delivered ; the 
same to be recovered by the Queen's M igesty, her heirs and successors, and by the 
Chancellor, Masters, and Schohurs of any of the said Universities, and by the President 
and Fellows of Sion College, and the said Faculty of Advocates at Edinburgh, with their 
full costs respectively. 

(2) Page 33 AnU, 
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In the 6th section of this statute is recited the >enact- 
ment of the statute of Anne, regarding the library copies ; atid 
it is then alleged, that the provision in that act had not 
proved effectual, but had been eluded by the entry only of 
the title to a single volume, or of some part of the book. 

It was therefore enacted, that no person should be sub- 
ject to the penalties in the act, unless the title to the copies 
of tie whole of such book, and every volume, be entered in 
the register book of the Stationers' Company, and nine such 
copies of the whole book, and every volume,' should be actually 
delivered to the warehouse-keeper of the company, for the 
several uses of the libraries in the act mentioned(*). 

The 41st Geo. III. chap. 107, section 6, enacted, that in 
addition to the nine copies then required by law, one other 
copy should be delivered in like manner as the former, for the 
use of the library of Trinity College, Dublin, and also o,ne for 
the library of the society of the King's Inns, Dublin, by the 
printer or printers of all such books as should thereafter be 
printed and published, and the title to the copyright whereof 
should be entered in the register book of ^e Stationers' 
Company. 

(i) VI.--- And whereas in and by an Act of Parliament, made in the eighth year 
of the reign 6i her late Majesty Qdeen Anne, intituled. An act for the eneouragment (f 
timndng, by vesting th$ ttipies rf printed books in the authors or purchasers of such 
copies duHng the times therein mentUmedy it is enacted, that nine copies of each book oc 
boo^, upon the best paper, that, from and after the tenth day of April, one thousand 
seven hundred and ten, should be printed and published, as therein mentioned, or 
reprinted and published with additions, shall, by the printer and printers, thereof, be 
delivered to the warehouse-keeper of the said Company of Stationers for the time being, 
at the hall of the said Company, before such publication made, for the use of the Royal 
Library, the libraries of the Universities of Oxford and Cambridge, the libraries of the 
four Universities in Scotland, the library of Slon College in London, and the library 
commonly called the library belonging to the Faculty of Advocatc^s in Edinbui^, 
respectively ; which such warehouse-keeper was thereby required, within ten days aflter 
demand by the keepers of the respective libraries, or any person or persons by them, or 
any of them, authorized to demand the said copy, to deliver the same for the use of the 
aforesaid libraries ; and if any proprietor, bookseller, or printer, or the said warehouse- 
keeper of the said Company of Stationers, should not observe the direction of the said 
act therein, that then he and they so making default in not delivering the said printed 
•copies as aforesaid, should forfeit as therein mentioned : and whereas the said provision 
has not proved effectual, but the same hath been eluded by the entry only of the titie to 
a single volume, or of some part of such book or books so printed and published, or 
reprinted and republished, as aforesaid, be it enacted by the authority aforesud, that no 
person or persons whatsoever shall be subject to the penalties in the said act mentioned, 
for or by reason of the printing or reprinting, importing or expofflng to sale, any book or 
books, without the consent mentioned in the said act, unless the titie to the copy of the 
whole of such book, and every volume thereof, be entered in manner directed by the 
sfdd act, in the register book of the Company of Stationers, and unless nine such copies 
of the whole of such book or books, and every volume thereof printed and published, or 
reprinted or republished, as therein mentioned, shall be actually delivered to the warehouse- 
keeper of the said Company, as therein directed, for the several uses of the several libraries 
in the ssud act mentioned. 

E 2 ' 
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A;ad penalties were inflicted for . defiiult, similar to those 
which were enacted regarding the previous nine copies('). 


SECTION II. 

Cf the nUerpretation of the Statutes regarding Boohs not registered 

at Stationers* HaiL 

It was for a long series of years considered as the sound 
and unquestionable interpretation of the statute of 8th Anne^ 
that the Universities were entitled to copies of such books as 
were registered at Stationers' Hall, and no others. 

It is by the 2nd section of the 8th Anne that the entry at 
Stationers' Hall is directed to be made* The object of the 
provision is recited to be, tfiat persons may not through igno- 
ranee offend against the act ; but, that the property in Uie book 
may be ascertained. And the penalties do not attach for 
printing without the consent of the proprietor, unless the title 
to the book shall be entered before publication in the registry 
of the company. 

It has been contended, that this provision as to the 
registry is confined to the penalties mentioned in the first 
section of the act; and that in the 5th section, by which the 
nine copies are given, there is no reference to the prevention 
of persons being unwarily led into the penalties given by the 
first section* For the intention of the legislature, we ought, 
however, to look at the preamble of the act, which, after 
reciting the invasions upon the rights of authors and pro- 
prietors, ** to their very great detriment and ruin," proceeds 
to enact the remedies contained in the 8ta.tute: and the whole 
of the act is, to prevent the injuries in future, and to encou- 
rage learned men to compose and write useful books. 

(1) The following is a copy of the clause : — 

VI. — Provided alsO| and he it further enacted, that from and after the passing 
of this act, in addition to the nine copies now required by law to be deliyered to the 
warehouse-keeper of the said Company of Stationers, of each and every book and books 
which shall be entered into the register book of the said company, one other copy shall 
be in like manner delivered for the use of the library of the said college of the Holy 
Trinity of Dublin, and also one other copy for the use of the library of the society of the 
King's Inns, Dublin, by the printer or printers of all and every such book and books as 
shaU hereafter be printed and published, and the title to the copyright whereof shall be 
entered in the said register book of the said company ; and that the said college and the 
said society shall have the like remedies for enforcing the delivery of the said copies, and 
that all proprietors, booksellers, and printers, and the warehouse-keeper of the said 
company, shall be liable to the like penalties for making default in deliveiing the said 
eopies for the use of the sud college and the said society, as are now in force with respect 
to the delivering, or making de&ult in delivering, the nine copies now required by law to 
be delivered in manner aforesaid. 
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The tax of tie copies surely could not be construed as a 
protection to literary property, or to prevent the ruin of 
authors. It was evidently a payment, exacted for the sup- 
posed benefits conferred by the statute, and a condition 
precedent to any claim on the remedies it provides. 

The first section (after stating the general object of the 
act) secures the copyright for a term of years, by certain 
penalties. — The 2nd provides that the works shall be registered. 
— The 3rd imposes a penalty on the Stationers' clerk for 
breach of his duty. — The 4th regulates the price of books 
(afterwards repealed). — The 5th contains the proviso, that nine 
copies shall be delivered to the warehouse-keeper for the use 
of the University Libraries, &c. 

Now it is true, that the words *' provided always," which 
commence the sections of many of the Acts of Parliament, 
are not invariably to be taken as referring to all the previous 
enactments ; and sometimes these words very absurdly in- 
troduce an enactment perfectly distinct from any thing that 
precedes it ; yet, here the common sense of the wnole statute 
stands thus : — " Authors have sustained very great detriment, 
— to prevent which in future, and to encourage the composition 
of useful books, the legislature inflicts certain penalties on the 
invasion of copyrights, provided the books be registered, and 

{)rovided also, that nine copies be presented to the public 
ibraries.'' 

Although there are two intervening sections on oth^r 
subjects, the 1st, 2nd, and 5tfa are, in all fair construction, one 
enactment. It is impossible that the 5th section can be con- 
nected with either the 3d or 4th, which relate to the Stationers' 
clerk, and the price of books. 

If the conditions of registry and delivery are not com- 
plied with, the party cannot avail himself of the remedies 
afforded by the act. — They are conditions precedent, and he 
has no claim under the act unless he performs them ; but if 
he is satisfied with the remedv at common law, and chooses 
to abandon the protection ox the statute, there seems no 
ground for imposing on him the tax inflicted by the statute, 
when he seeks no benefit under its provisions. It was, 
indeed, understood by every one, for nearly a century, that the 
entry was necessary for no other purpose than to enforce the 
penalties against piratine the copyright. In the majority of 
cases no entry Was made ; because it is only in relation to 
some peculiar works that the remedy under the statutes for 
the penalties is preferable to the ordinary action for damages. 

It appears that the books entered in the registry of 
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the Stationers' Company during a period of fifty years, sub- 
sequently to the statute of Anne, were not altogether at the 
rate of fifty annually ; and it was the inyariable custom to 
deliver to the libraries those works only which yfeTe so 
entered. 

Such was not only the understanding of the publishers 
and the Stationers' Company, but of those who, acting for the 
libraries, were the most interested in a contrary construction. 
Until the case of the Cambridge University v. Bryer, which 
was decided in November, 1812, it was never pretended thfit 
the statute entitled the Universities to copies of unregistered 
books. Nay, fmlher, it appears by the journals of the 
House of Commons in 1775(') that the House ordered " thf^t 
the Committee make provision in the Bill (then pending in 
Parliament) for enforcing the execution of a clause in the s^ct 
of Anne, which provides that the several copies of each book, 
printed and registered under the direction of the act, be 
delivered to the warehouse-keeper of the Stationers' Company^ 
for the use of the several libraries therein described. 

Then the act Idth Geo. III. chap. $3, section 6, recites, 
that the provision relative to the delivery of the copies had 
not proved effectual, but had been eluded by the entry only 
of the title to a single volume, or of some part of the book ^ 
and enacts, that no person should be subject to the penalties, 
unless the title to the copy of the whole book, and every 
volume, should be entered — md unless nine copies of the whole 
should be actually delivered for the use of the several 
libraries, &c. 

Here it is evident that the delivery of the presentation 
copies was a mere condition, attached to the remedy by way 
of penalties given by the statute against pirating* 

So also the 41st Geo. III. chap. i07, directs, that in 
addition to the nine copies required by law to be delivered 
of each book which should be entered in the register book of the 
Stationers* Company, one other copy should be delivered for 
Trinity College, and one for the King's Inns, Dublin, of all 
books which should thereafter be printed and published ; 
and the title to the copyright whereof should be entered in the 
register book of the Company. 

It is clear, therefore, that before the right of the Univer- 
sities could attach, the entry must be made. There is no.thing 
in the act to compel the etitry. It was necessaiy only that 
those who sought protection under the statute, should conform 
to its conditions : the one was, to enter the book, — the 

(1) Page 351. 
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other, to deliver certain copies. If the protection was not 
needed, the entry was not made, and consequently the copies 
ought not to have been required. 


SECTION III. 

Of the Legal DeeUunu relating to Unregietered Booke. 

The only case on this subject was that of the 'University 
of Cambridge v. Bryer(*), in which the Court of King's Bench 

^ (1) 16 East, Sir. 

' The following is an extract of the judgment, taken from the short-hand writer'/B 
notes, for which we are indebted to Messrs. Longman, Rees, and Co., the eminent pub- 
lishers. 

The University of Cambridge against Henry Bryer.^ — Judgment, 20th Novem- 
ber, 1812. Lord Ellenborough. — The grand rule of construing any statute, as 
indeed it is the grand rule of construing any instrument, be it statute, be it will, be it 
deed, is to look into the body of the thing to be construed, and to collect, as fiur as you 
can, what is the intrinttc meaning of that thing to be construed, and if that thing be 
clearly intelUgible in reference to its own contents, I should not be inclined to raise a 
doubt upon the construction drawn aiiufidt, if I can help it. I may certainly by sub- 
sequent statutes be obliged to put a perverse, and what I should consider an unnatural 
interpretation, on the statute as originally passed. I may be under such compulsion, but 
I should certainly endeavour, as £» as I can, without violating the fair rules of construc- 
tion, to maintun the integrity of the original text unvitiated by subsequent misconstruc- 
tion, if I may so say. 

Now the statute of 8th Anne, cap. 19, 1 think is susceptible of one doubt, and that 
one doubt has been pointed out, whidi is in the secdon respecting the delivery, where it 
is eigoined to be by the printer, after a demand made by the warehouse-keeper ; and it 
then goes on, ** and if any proprietor, bookseller, or printer, or the said warehouse- 
keeper of the said Company of Stationers, shall not observe the directions of this act 
therein, then he and they so making de&ult in not delivering the ssdd printed copies as 
aforesaid, shall forfeit, besides the value of the said printed copies, the sum of five 
pounds for every copy not so delivered." Now there is certunly something doubtful 
there, because a duty is enjoined to be performed by the printer and the warehouse- 
keeper only, and there appears to be a penalty imposed upon the proprietor and book- 
seller, in respect to whom no particular duty has been previously enjoined ; that is there- 
fore susceptible of some doubt ; probably it might receive a construction that these persons, 
booksellers and proprietors, were to procure the thing to be done by the printer or book- 
seller, and that they would not be exempt from the penalty if it was not done by the 
manual hand of the bookseller or printer. 

It has been said the act has three objects ; I cannot subdivide the first into two— I 
think it has only two. Mr. Uttledale contended that there was no right at common 
law ; perhaps there m^ht not be ; but with that we have not particularly any thing to 
do. He considered the first, the protection of authors, by vesting the right in them ; 
then the fortifying their right by penalties; and, thirdly, the encouragement of literature. 
I think it has simply but two, the object of protecting the copyright, and the object of 
the advancement <^ learning ; and there b a section in this statute which has that in view, 
which it is singular enough, has not been adverted toby either of the genUemen who have 
argued this case. The first, second, and third sections relate to the protection of the 
right of the author, and to the protection of the right of the person having the property 
in the copy, or the purchaser ; the fourth and fifth have for their objects the advance- 
ment of literature, and they are pregnant with this purpose, that literature should be 
made accessible, at easy rates and prices, to persons desirous of purchasing books, and 
therefore they subject to the Archbishops and the Chiefii of the Courts of Law the power 
of settling the prices of books. I am aware that that provision is repealed by the Snd 
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decided, that it was necessary to deliver a copy to the wave- 
^house-keeper of the Stationers' Company, altnough the book 
was not entered in the registry : 

This determination was founded on the construction put 
by the court on the 8th Anne, chap. 19, and is admitted to be a 
construction opposed to the provisions of the subsequent sta- 

Geo. II. cap* 36, but tbougb repealedi it maken a part of the one entire act, and shews the 
purpose of the legislature. The purpose of the le^slature by the 4th section was to 
make learmng easy of access. The purpose of the fifth was to secure the deliTery of the 
books printed to the King's Library, the libraries of the Univerades of Oxford and Gam- 
bridge, the libraries of the four Universities of Scotland, the library of Sion CoU^e in 
London, and the library belonging to the Faculty of Advocates — I think five coj^ out of 
the nine being to be transmitted to Scotland- -in order to secure a deposit accessible by 
literary persons, for the books might have been of such considerable price, that they mig^t 
not be easily attainable by scholars of ordinaiy means. These are the two objects, and 
in furtherance of these objects are the provisions contained in this statute to be construed. 

The first branch of die first section provides, *' That the author of any book or books 
already composed, and not printed and publbhed, or that shall hereafter be composed, 
and his assignee or assigns, shall have the sole liberty <^ printing and reprinting such 
book and books for the term of fourteen years, to commence from the day of the first 
publishing the same." That may be considered as a substantive provision vesting the 
copyright, and for any violation of that right, it is considered in Beckford v. Hood that 
an action is maintainable, independently of the penalties which are acooUary to the pro- 
tection of the right. There is not only given to the proprietors, but to the Common 
informer, a right to bring that action ; and therefore in Beckford v. Hood it was pro- 
perly observed, that unless the proprietor of a book had an action at law, lus remedy 
might be anticipated, or rather precluded by a common'^infbrmer, who might by some 
spedes of collusion, difficult to detect, have stopped the course of his remedy entirely, 
and therefore in Beckford v. Hood that was maint^dned, and I think it has not been 
impeached ; it was brought before the court, but I think it was generally recognized as 
law, that an action was maintainable on this branch of the section independently of the 
penalties. It was decided in the same case, that the penalties accrue on the entering at 
Stationers' Hall, as the act itself says in the latter part of the first section. It is provided, 
" that if any bookseller, printer, or other person, shall, within the times granted and 
limited by Uiis act,", that is fourteen years, "print, reprint, or import any such book, 
without the consent of the proprietor, or knowing the same to be so printed or reprinted, 
without the consent of the proprietor, shall sell, publish, or expose to sale any such book, 
he shall forfeit the same ; and he shall forfeit a penny for every sheet found in his 
custody, published or exposed to sale, contrary to the true intent and meaning of this 
act, the one moiety thereof to the Queen, and the other moiety to any person who shall 
sue for the same." 

The second section provides, " Whereas many persons may through. ignorance offend 
Against this act, unless some provision be made whereby the property of a book, as is in- 
tended to be secured to the proprietor thereof, may be ascertained, it is enacted, that no 
person shall be subjected to die forfeitures or penalties therein mentioned, for or by 
reason of the printing or reprinting of any book without consent, unless the title to the 
copy of such book shall, before such publication, be entered in the register book of the 
Company of Stationers;" therefore it is quite clear, that by the express providons of the 
statute there must be a previous entry at Stationers' Hall to found an action for penalties. 

Then the third provides, " That if the clerk of the Company of Stationers shall 
refuse or neglect to make such entry, or to give such certificate,, the proprietor shall 
supply the place of that entry in a way there pointed out" 

Then (he fourth section is directed to the settling the prices of books, with reference to 
which is a very prominent object of this act, the cheapness of books ; and then comes the 
fifth section, and that provides, ** that nine copies of each book or books, upon the best 
paper that shall be printed and published as siforesaid, or reprinted and published with 
additions, shall, by the printer, be delivered to the warehouse-keeper of the said 
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tutes of 15tb Geo. III. and 41st Qeo. III. Besides tkis conflict 
of legislatiye enactment, it aho appears, that Lord Elleaibo* 
rough, before whom, the cause /was tried^ obsenred, that he 
would reserve his. opinion, as itmisht vej^fidy be made the 
subject of discussion elsewhere, and. perhaps in some. ulterior. 
Qourt of Appeal, to which it mi^t not unfitly be carried. 

Company of Stadonen for the time being, at the hall of the said' Company, before 
such publication made." Now the question arises upon this section, what is the 
meaning of the words, " shall be printed and published as aforesaid ?" And printed 
and published as aforesaid relates not merely to any mode of printing and publiriiittg, 
if mode of printing and publishing had been previously mentioned, but it relates 
likewise to the persons entitled to print and publish ; it relates to the persons whose 
property is protected for the period for which it is protected; that is the thing referred tof 
that shall be printed by the owner or author entitled to protection during the respeetive 
periods, that is twenty-one years for works printed before the act, and fourteen years 
for woiks printed after the act, that is during the period stated by the act, in reference 
to these particular worics. When it directs that nine cc^ies shaU be delivered, it relates 
therefore to every person standing in that situation; the act directs that the copy shall be 
delivered to the warehouse-keeper, and it has not in this case been delivered to the ware- 
house-keeper. 

It b said, tiiat the entry at Stationers* Hall is necessary to recover the copies ; but 
the entry in the terms of the act is required only to enable them to recover the forfeiture* 
and penalties, and not the value of the book, distinct from the forfeiture. I do not advert 
particularly to the prior statutes, the olgect of which was to give the Universities copies, 
nor the policy of them, only as shewing that this was a matter not perfectiy new, but 
that under former statutes the Universities had derived similar benefits. But there oome 
two further statutes ; and if is contended, that by the Idth Geo. III. cap. 53, and the 4lst 
Geo. III. cap. 107, a sense is piit upon the statute of Anne, which sense we are bound to 
adopt in the construction of it here. The statute of 15th Geo. III. says, '' Whereas the 
saidiprovision has not proved effectual, but the same hath been eluded by the entry of 
the title to a single volume, or of some part of such book or books so printed and pub- 
Bshed, or reprinted and republished." What is the meaning of the word eluded ? It 
means, that the person entitied to the right has by some deception or other lost die 
benefit of it. Eluded means, that he was tricked or deceived as to the thing he was 
otherwise entitled to have. It does not mean that he was defeated, that he was eflfectually 
defeated ; and unless it means e&ctually defeated, it is not pregnant of the construction 
endeavoured to be put upon it. At the same time, my diflSculty has arisen here, and 
here only. Thie fhuners of this statute did certainly, in firaming this law, advert to that 
as the supposed construction of the act of Anne; but have they thrown upon the court, 
by any enactment, the necesnty of adopting that which I must assume to be their errors 
if the words of the act are intelligible in themselves? If the entry is not a condition 
precedent to the recovering of the value of the copy, which by looking at the net per te I 
may say is very clear, I cannot say that the person drawing this act, and the legislature 
in passing it, can over-run the intelligible sense of an Act of Parliament, such as it is. 

There is* a further provision in this act, and a further condition precedent to the 
right, ** that no one shall be sul^ect to the penalties in the statute of Anne, for printing or 
reprinting, importing or exposing to sale, any book or books, without the consent 
mentioned in the said act, unless the titie toUie copy of the whole of such book, and every 
volume thereof, be entered in the register of the Company of Stationers, and unless nine 
such copies of the whole of such book or books, and every volume thereof, shall be 
actually delivered to the warehouse-keeper of the said Company, as therein directed, 
for the several uses of the several libraries in the said act mentioned." Therefore, 
the delivery of the nine copies, in furtherance of the olject of the act, is made a con- 
dition precedent to the right of maintaining an action for the penalties. 

This statute of the 41st Geo. III. clearly was meant to put the Universities of 
Dublin in the same situation in point of benefit with the Universiti^ of Great' Britain, 
and the other bodies entitied to copies under the statute of Queen Anne. It says, " that 
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lOn ihe argument of the case in the Court of King^s 
Bench, the court «held, that though there «ro8e some diffi-> 
culty in the -construction arising out 6t the two statutes of 
Ifith and 41st Geo. III. 'the construction which was to be col- 
lected from those statutes as being intended by the legislature 
at subsequent .periods, was not sufficiently strong and cogent 

in addition to the nine ogpies now required by law to be defivered to Uie warehowe- 
keeper of the said Company of Stationers, of each book which shall be entered in the 
fegUter bogk of the said Comppmyf.ooe other copy shall be m like manner delivered for 
the uiw of the library of the said College of the Holy Trinity of DnUuDk, and also one 
other 9opy 'fi^rthe nse of the library of the Society of the King's Inns, DubUn." It has 
been argued, tbat.it m^as presmne^t that inasmuch as both th«ie thii^ weie required to 
be done, the copies to be deliyered and the entry made, the legialatnre auppoted bod& 
should be done, in obedience to. ihe law ; but wbcm they tapfcu to make the title of th« 
University of Dublin depend upon the copy of the tide being entoeed, it certainly 
appears to fne at present to make the entry of the copy of die title at StstioneisVHall 
a condition precedent to the vesting of that right in the Universitiet. Ceitainly» there* 
lore, there does i^ise sopie difficulty in the construction ansing out of these two statutes i 
but I thiqik ^e construction which is to be collected from tibese statutes, as being in- 
tended by the legislature at subsequent periods, is not suffidently strong and cogent to 
overturn what I understand to be the dear distinct sense of the statute of 8th Anne, 
cap. 14, in yrhich there is nothing ambiguous. Bnt what I have adverted to 9^ to the 
printer, bpoh«eUer, and author, where ^ duty is required only of the printer and ware- 
house-keeper, ai^d the words *'as aforesaid" aie <»ly intelligible in the iway I have 
stated. Upon t^iese grounds, it appears to me, from the dear understanding.of the 8th 
Anne> cap. 14, not so impeadied by a reference to the other statutes, as to take away its 
dear and intelligible s^nie, that the plainti£f is entitled to recover. 

Mr. Justice Le 3i<ANC*— This question arises upon the construction to be put upon 
the statute of Anne. That construction may certainly be materially aided and ezr 
plained by the language, of other statutes, but it is upon the construction of that statute 
that the court must act, .and if the court ^re dear in their oonstmction of this Act of 
Parliament, although they should be of opinion that an enoneoos construction may have 
bec;n pi|t by others upon that act, they will be bound to give ejifect to it 

T^e previous acts of Charles II. seem to me to be sp for only material to be called 
in aid, as shewing the attention pf the leg^lature to have been at former penods directed 
to the Univer8i4es, vrhen they were making any provisions respecting the puhlioation of 
books, and that ,when thosse publications were un4<E^ the condderation of &t leg^atnre, 
they imposed a restriction upon the authors, that copies diould be sent to the Universi- 
ties; thereby shewing that they ctmddered leanung to be advanced by these libiariea 
being kept constantly supplied v^ith books. 

Then came the statute .of 8th Anne, which gives this copjrnght to authors for a 
qertdn time ; the title of it Is, "An act for the encouragemeiit of learning, by vesting 
the copies of printed books in the ^utboni or purchaiBers of such copies, during .the timea 
therein mentipped." The Ic^lature thought that learniqg would be encouraged ,hy 
vesting the right, for a certain time, in the copies of printed booka* in the authors or 
the purchasers of t))Ose bopks ; and then they enaic^ that the authors, or purchasera from 
the authors, should have a right vested in them, in one case for twentyrone years, and in 
the other case for fourteen yeprs; imd then the legislatifre wept on to guard that by the 
peni4ties which are imposed by the first section (of the act, that is, to guard this right 
which they have given for ^enty-one years in the one case, and fourteen years in the 
other ; and then comes the second clause of the act, which contains the direction that a 
copy shall be entered with the Sta^oners' Company, and the olject of it is this, as con- 
tained in tlie redtd to that clause: '< Whereas many persons may through ignoranoe 
offend against the act^ pnless provision is made whereby the property in every such book 
as intended by this act to be secured to the proprietor thereof may be ascertained, as 
likewise the consent of such proprietor for the printmg or reprinting of such book or 
books may from time to time be knovmi it is enacted, that nothing shall extend to sub-. 
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to overturn what the cpurt underQtoqd tp be the clear^ distinct 
seuBe.of tbe^tfitute of 8th A^QGi in which, theqourt waa of 
opinion there was nothing ambigupus. 

T]he qourt haying decided .in fayor of the Uniyersity, 
some discvis^iqn tqojc p)?^ce a^ to the defendant's right to 
ta^ke the case into the Court of Exchequer QhambQr; and 

ject any bookseller, printer, or other person, to the forfeitures or penalties mentioned 
therein, for or by reason of printing or reprinting of any book or books without such 
consent as aforesaid, unless the title to the copy of such book or books ;** the forfeitures 
and penalties are those mentioned in the first section, and the first section only* — " That 
nothing therein contained shall be construed to extend to subject any bookseller, printer, 
or other person whatsoever, to the forfeitures or penalties therein mentioned, for or by 
reason of the printing or reprinting of any book or books without such consent as 
s^resaid, unless (be title to the copy of such book or books hereafter published shall, 
before such publication, be entered in the register book of the Company of Stationers." 
Therefore i^ shews clearly that the object of this provision is to prevent persons being 
misled by publishing works, the sole copyright of which was given to the author, or the 
purchaser under the author, for a certain limited time, wUch they might be unless they 
had notice of such right or titie, and therefore that which was reqmred to be entered 
in the book of the Stationers' Company, was with reference only to the penalties con- 
tadned in, the first section of the act 

I will pass over those clauses which have been referred to by my lord, the objed; of 
which appears to be the rendering books easy of access ; and then comes the Mh 
section, in which there is no reference to the preventing their being unwarily led into 
the penalties given by the first section.— -That pro^des, ** that nine copies of each book 
that shall be printed and published, or reprinted and published as aforesaid, or reprinted 
and published with additions, shall be delivered to the warehouse-keeper of the Com- 
pany of Stationers, at the hall of the Company, before such publication made, for the 
use of the libraries therein mentioned." The doubt arises upon the words, printed and 
published as aforesaid. Suppose the clause had been only that nine copies of each book 
that shall be printed or published, or reprinted and published, shall be delivered to the 
warehouse-keeper; that^could not have been the intention of the legislature, because they 
never meant, I apprehend, to say that nine copies of any book which at any time should 
be printed or reprinted should be delivered, but it was, that nine copies of every book 
which should be printed or reprinted by any persons to whom the exclusive right of 
printing or reprinting is given by the first clause, shall be delivered to the register or 
clerk of the Company, for the use of the Universities ; and at qforetaid means, £at shall 
be printed and published, not under the restrictions of the registry, but that shall be 
printed and published by the persons to whom this right or privilege is given by the first 
section of the act, and that appears to me the meaning of the term ** as aforesaid," in- 
stead of confining it, as contended on the part of the defendant, to printed and published^ 
and entered as aforesaid ; if that liad been the object of the legislature, it would have 
said, that nine copies of each book which shall be printed and published, and entered as 
aforesaid, shall be delivered to the clerk for the use of the Universities, instead of which 
it is printed and published as aforesaid, which means printed and published by those to 
whom the exclusive right of printing and publishing is g^ven by the preceding section of 
the act ; and that appears to me perfecdy clear. 

It then goes on to direct that if any proprietor, bookseller, or printer, or the ware- 
house-keeper of the Company of Stationers, shall not observe the direction of the act, the 
person making default shall forfeit, above the value of the printed copies, the sum of 
five pounds. It directs the printer to deliver the copy, the warehouse-keeper to transmit 
it to the public libraries, and then it says, that if any proprietor, bookseller, or printer 
shall not observe the direction of the act, he shall incur a penalty ; perhaps if the pro- 
prietor had insisted on the printer not doing it, he might have been subject to the penalty. 
It seems to me, therefore, that if it stood simply upon the construction of this Act of 
Parliament, and if we had been called upon to put a construction upon it the day after 
it passed, this is tiie clear obvious meaning of the Act of Parliament ; and that connecting 
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Lord EUenborough observed^ that the question affected a 

Seat o uantity of interest^ and that no person could blame 
e defendant in hav^g it further considered. It appears, 
however, that the defendant did not avail himself of the 
opportunity afforded him, but relied on the justice of Par- 
liament, to which an application was inefiectually made, and 
it was then too late to appeal to the Court of Error. 

tluit fifth section with the second section requiring the copy to be delivered to the clerk 
of the Company, would be fettering the act by a provision made diveno intenhu 

But it has been stated, that a construction has since been put by the legislature as 
to this Act of Parliament, and of those persons under whose consideration tUs act may 
have been supposed to have been brought, and great reliance is placed on the provisions 
of the l5th Geo. III. and the 41st Geo. III. The 15th of the Kuig was brought in for 
the purpose of securing to the Universities their copyright, and an argument arises upon 
the particular redtal rather more than the provision ; but coupling tiie recital with the 
provision in the rixth section of the act, that section recites the provision made by the 
statute of Anne, for securing to the Universities the nine copies which are to be delivered 
to the Stationers* Company for their benefit; it recites only that the nine copies shall be 
delivered, it does not recite that they are to be delivered only of the books so printed and 
entered, but it recites that provision in the language of the fifth section ; and then it re- 
cites, ** And whereas the said provirion has not proved effectual, but the same has beenr 
eluded by the entry only of the tide to a single volume, or of some part of such book or 
books so printed and published, or reprinted and republished ;" and then it goes on to 
say, that no person shall be subject to the penalties inflicted by the statute of 8th Anne, 
which are the penalties of the first section of that act, "that no person shall be liable to 
the penalties in the sud act mentioned, for printing or reprinting, importing or exposing 
to sde, any book or books, without the consent mentioned in the act, unless the titie of the 
whole of such book and every volume be entered in the manner directed in the act, and 
also the nine copies shall be delivered to the Univerdty ;" and therefore, in order to 
prevent that elusion or evasion by entering only the titie of a single volume, where 
perhaps the work might consist of a great number of volumes, and to make it necessary 
that the tities of all tiie volumes should be entered with the clerk of the Company, the 
legislature make that which was not a condition precedent before, namely, the delivery 
of the nine copies to the Universities, a condition precedent to the party suing fi>r penal- 
ties under the first section. Now, how can it be said that this right of the University 
can be rendered not so effectual, or eluded by the entry of the title of a single volume in 
the books of the Stationers' Company 7 That entry is originally directed by the statute 
of Anne, to be made for the purpose of giving notice, that there may be a place where 
every person may go and see every thing which is published. The clause giving the nine 
copies to the different libraries is only guarded by a penalty to be recovered and sued for 
vrithin three months after the oftbnce b committed, and therefore tiiat would be ineffectual 
if the Universities or the owners of the libraries could be kept in the dark three months 
as to the books published ; and if this register, which is the public notice, contains only 
the tide of a single volume, and that is the place they are to have resort to; the three 
months may be elapsed before they have notice of any more than a single volume being 
published, and then their whole remedy would be at an end, as it respected the right 
vested in them by the 8th Anne; but it appears to me that the act makes the use of 
entering in that register that which is described, namely, that it is for the purpose of 
notice, to prevent ignorant people being led into penalties ; therefore it provides, diat the 
whole title shall be entered there, and the copies delivered ; it seems to me, therefore, 
that the words of the recital of that sixth clause in the 15th of the present King is perfecdy 
consistent with the construction of this act, though it may appear at first sight to have a 
different effect, for as the right to protect the privileges of the libraries could be exercised 
only within three months after the publicatitm of the book, it was an elusion and a ren- 
dering ineffectual that provision in their fiivor, if a false account were given of the number 
of volumes. 

The next act b the 41st of the king ; and it appears upon that act, diat the construe- 
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On a question which seemd to depend Tatiier on the 
technical constructions of lawyers^ than on the rational grounds 
of the subject, it may not be unimportant, on the. authority 
of Mr. Sharon Tumer(0« to state, that when the action was 
bro^ght by the University of Cambridge, the opinion of the 
then Attorney Oeneral(') was taken on behalf oi the printer^ 

don of the statute of Anne was misunderstood, -for at that time it is recited' as if the 
entry of the book at the Company's hall was a condition precedent ; it is provided At 
least, that in futiune espies shall be delivered to the Universities of Ireland in the.sanie 
manner as before they had been delivered to the Univermties in England and Scotland; 
and in future it makes it a condition precedent to the delivery pf the copies* that they 
shall liave been entered. This act certainly acts upon a misunderstanding, and a mis- 
construction, in my opinion, of the statute of Anne ; for it must certainly have been thef 
intention of the legislature to put these learned bodies of Ireland upon the same footing 
as those of England and Scotland were before placed by the statute of Anne ; but as the 
construction of the statute of Anne appears to me clear, when I do not give it that mis- 
construction which in later times appears to have been applied to it, I am of opinion that 
cannot control us in the construction to be put upon that act I admit the force of the 
observations ; but here it is not a podtive interpretation imposed by the legislature, but 
only by the provisions of the legislature they seem to have apprehended such was the 
construction of the statute of Anne. If the court is clear that the construction is other- 
wise, that cannot bind us in the construction we put upon it ; and it appears to me, that 
notwithstanding the tide of the book has not been entered with the clerk of the Stationers' 
Company, yet inasmuch as the author of this book is, according to the decision of this 
court in Beckford v. Hood, entitied to all the privileges granted 1|^ the statute of Anne» 
and all the privileges granted by a mudh more effectual remedy than the penalties which 
are given by the first section of the act, namely, by action to recover damages against 
any person who shall infringe his right, this privilege to the different libraries is given by 
the fifth section of this act, notwithstanding he may not have complied with that which is 
required by the second section, but which is totally for a different purpose than that of 
securing the right to the Universities ; therefore it appears to me, upon these grounds, 
the poOea ought to be delivered to the pluntiffi. 

Mr. Justice Batlet — I am entirely of the same opinion ; but as my lord and my 
brother Le Blanc have gone so fully into it, I shall not enter into it. 

Mr. Brougham — My lord, on the reservation to turn this into a special verdict, if 
the court shall so please, I request to know whether it b your lordship's pleasure. 

Mr. Justice Batlet—- It b upon the record, b it not, that it was not entered at 
Stationers' Hall? 

Mr. Marrtat — It b not found that it was not entered at Stationers' Hall* 

Lord Ellenborough — It was a point reserved at the triaL 

Mr. Marrtat — Yes, my lord. 

Lord Ellenborough — There b no objection in the court to its being done ; but the 
terms of the reservation are, ** If the court shall so please*" The tJniverdty oppose no 
objection, I suppose, if the court do not 

Mr. Serjeant Lens — Unless the court entertain some doubt about it, we do not feel 
ourselves called upon to consent ; we conceive that was left to the judgment of the court. 
If the court think there b a doubt, and it ought to be put into a course of further inves- 
tigation, we do not wish to interpose any objection. 

Lord Ellenborough — The court do not wish to enter into it The words, " if the 
court shall so please," are general words, introduced for the purpose of enabling the 
court, if they shall have a doubt upon the subject, to let it go to the Court of Appeal ; 
that b the way in which it b framed. It is very oiten put, that it shall be turned into a 
special verdict upon the application of either of the parties. 

Mr. Brougham — Your lordship at the trial was pleased to observe, that you would 
reserve your opinion, as it might very fitiy be made the subject of discusdon elsewhere, 
and perhaps in some ulterior Court of Appeal, to which it might not unfitiy be carried. 

(1) See hb Address to the Chairman of the Committee on the Copyright Laws, 1818. 
(3) Sir Vicary Gibbs. 
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and he thought that the 15dl Qeo. HI. and 4lBt Geo. III. 
were l^slattve expositions of the statute of Anne, and 
shewed that the nine copiec^ directed to be delivered, were 
nine copies cfstoA haokstUshMtd bit entered M Stationers* HaU, 
And that, on a vi^w of all the stal^tes taken together, and 
on the reason of the things he was of opinion that uie Univer- 
sities and other public libraries mentioned in the statutes 
were not entitled to hare copies of such books as were not 
et^ered in the register book of the Stationers* Company. 

Lord E1.1.ENBOROUOB — Very well; there can be no objection on the part of the 
court, certainly. 

Mr. Serjeant Lens — I understand that the court have given leave to my learned 
friend to turn it into a special verdict. The poiUa then is to be stayed ; and it is to be 
put into that shape. 

Mr. Justice Le Blanc — Upon the application of the party, it must be done without 
delay. 

Mr, Seijeant Lens — I only wish to know whether they have the option at any 
future time, or whether it is to be done now ? 

Mr. Justice Le Blanc — On application of the counsel for the defendant, on leave 
^ven at Niu Prtus that they may turn it into a special verdict, that must be done 
within a reasonable time. 

Lord Ellenborouoh — It must be done with our judgment upon it ; we must not 
have it argued again. 

Mr. Marrtat— -tlertainly not, my lord ; we have no desire for that. 

Mr. Seijeant Lens — I dare say ihey will proceed as fiut as they can to have the 
judgment upon it ; that they wiU not take it into the Exchequer Chamber for delay. 

Lord Ellenborouoh — You may get them on as fiist as you can. 

Mr. Brougham — We merely want a fair time to consider whether it is fit to carry 
it elsewhere. 

Lord Ellenborough — Certainly these tlungs have been agitated, and they affect 
a great quantity of interest. No person can say you are to bbune in havinig it further 
confldered; certainly not; only it should be done soon. 
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BOOK II. 

Kftt Vretetit S^tate of t^t ILakn. 

FIRST PART, 
OF THE DURATION AND EXTENT OF COPYRIGHT. 


CHAP. I. OF THE DURATION OF COPYRIGHT IS BOOKS, 

GENERALLY. 


SECT. I. Analysis of the Statute 54 Geo. IIL cap. 156. 

ist. Its general scope. 

The principal statute by which Literary Property is at 
present regulated^ was passed the 29th of July, 1814. It is 
entitled, ** An act to amend the several acts for the encou- 
ragement of learning, hy securing the copies and copyright of 
printed books to the authors of suoh books, and their assigns." 

The statute not only repealed several of the former 
enactments, and. amended others, but in effect consolidated 
within it the whole of the provisions relating to Literary 

PropertyO* 

It is remarkable that the act dqes not commence, like 
the statute of Anne, by providing for the protection of copy- 
right, and prescribing the period during which the protection 
was to be afforded. Although expressly entitled for *' securing 
the copies and copyright of printed books," it begins with 
repealing the fonner enactments bytheSthAnne and 41st Geo. 
III. regarding the delivery of copies to the public libraries; 
and substitutes other provisions oh the same subject, which 
will be hereafter statea('). In effect, it imposes the tax before 
it bestows the protection. In support of the exaction it has 
been urged, that it is a reasonable compensation for the addi- 
tional and superior security afforded oy the statute. The 
legislative boon, therefore, ought to have preceded the duty, 
in consideration of which it was imposed. But as the act is 
differently constructed, its title should have been varied 
accordingly, and called An act for securing (not the copyright 
of authors, but) eleven copies of the whole of every book, with 
all maps and prints belonging thereto, to be delivered on demand to 

(1) Godson on Patents and Copyright, 208. 

(2) Vide Part H. of the Second Book. 
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certain corporate bodies, and [subordinately] to protect copy- 
right for a limited term : such is the true descnption of this 
last act for " the encouragement of learning/' 

Resenring the statement of the provisions of the act 
relating to the library copies to the next diyision of our 
subject, we proceed in this place to set forth the several 
clauses which apply to the duration of copyright in books. 

2nd. Of the Term dwrimg wiiek Cognfrighi m Bpokt is protected. 

By the 4th section of the act, after reciting the statute 
of 8th Anne, and 41st Geo. IIL, by which the author of any 
book and his assigns had the sole liberty of printing such 
book for fourteen years, and no longer ; and reciting, that it 
mil afford further encourt^ement to literature if the duration of 
copyright were further extended ; it is enacted, that after the 
passing of the act, the author of any book, and his assigns, 
shall have the sole liberty of printing and reprinting such 
book for the full term of twenty-eight years, to commence from 
the day of first publishing the same. 

And if the author shall be living at the end of that period, 
for the residue of his natural life. 

The following is the language, fully detailed, of this 
part of the statute : — 

IV. And whereas by the said recited acts of the eighth year of 
Queen Anne, and the forty-first year of his present majesty's reign, it 
is enacted, that the author of any book or books, and the assignee or 
assigns of such author respectively, should have the sole liberty of 
printing and reprinting such book or books for the term of fourteen 
years, to commence from the day of first publishing the same, and no 
longer ; and it was provided, that after the expiration of the said term 
of fourteen years, the right of printing or disposing of copies should 
return to the authors thereof, if they were then living, for another 
term of fourteen years. And whereas it will afford further encou- 
ragement to literature if the duration of such copyright were extended 
in manner hereinafter mentioned, be it farther enacted, that from and 
after the passing of this act, the author of any book or books composed 
and not printed and published, or which shall hereafter be composed, 
and be printed and published, and his assignee or assigns, shall have 
the sole liberty of printing and reprinting such book or books for the 
full term of twenty-eight years, to commence from the day of first 
publishing the same i and also, if the author shall be living at the end 
of that period, for the residue of his natural life. 

The 5th section relates to the entry of the title of all 
books at Stationers' Hall, within one month after publica* 
tion(*). But provides, that no failure in making any such 

(1) For the 5th SectioA, vide Part II. 
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entry shall in any manner affect any copyright, but shall 
only subject the person making default to the penalty under 
the act. 

3rd. Of the Penalties far Pirating Copyright, 

It is then enacted, that if any bookseller, printer, or 
other person, in any part of the United Kingdom, or British 
Dominions, shall print, reprint, or import any such book, 
without the consent in writing of the author or other proprie- 
tor ; or knowing the same to be so printed, shall sell, publish, 
or expose to sale such book, without the like consent ; such 
offender shall be liable to an action, to be brought in any 
Court of Record, for damages, and to double the costs of suit. 

The forfeiture of the book, to b6 damasked or made 
waste, is also enacted ; and to this is added a penalty of three 
pence for every sheet printed, published, or exposed to sale, 
contrary to the act ; one moiety to the King, and the other 
to the informer. 

In Scotland, the action may be brought in the Court of 
Sessioi^s ; and where damages are awarded, double costs or 
expences are also to be allowed. 

We insert the remainder of the fourth section, to shew 
the precise language of the act, and the jpioces to which it extends* 

And that if any bookseller or printer, or other person whatsoever, 
in any part of the United Kingdom of Great Britain and Ireland, in 
the Isles of Man, Jersey y or Guernsey, or in any other pert of the 
British dominions, shall, from and after the passing of this act, within 
the terms and times granted and limited by this act as aforesaid, print, 
reprint, or import, or shall cause to be printed, reprinted, or imported, 
any such book or books, without the consent of the author or authors, 
or other proprietor or proprietors of the copyright of and in such book 
and books, first had and obtained in writing 3 or, knowing the same 
to be so printed, reprinted, or imported, without such consent of such 
author or authors, or other proprietor or proprietors, shall sell, publish, 
or expose to sale, or cause to be sold, published, or exposed to sale, or 
shall have in his or their possession for sale, any such book or books, 
without such consent first had and obtained as aforesaid, then such 
offender or offenders shall be liable to a special action on the case, at 
the suit of the author or authors, or other proprietor or proprietors of 
the copyright of such book oi* books so unlawfully printed, reprinted* 
or imported, or published or exposed to sale, or being in the possession 
of such offender or offenders for sale as aforesaid, contrary to the true 
intent and meaning of this act : and every such author or authors, or 
other proprietor or proprietors, shall and may, by and in such special 
action upon the case, to be so brought against such offender or offenders, 
in any Court of Record in that part of the United Kingdom, or of the 
British Dominions, in which the offence shall be cotnmitted, recover, 
such damages as the jury on the trial of such action, or on the ^ecution 

F 2 
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of a writ 6f enquiry thereoD> shall give or as8ess> together with double 
costs of suitj in which action no wager of law^ essoine^ privilege, or 
protection^ nor more than one imparlance, shall be allowed ; and all 
and every such offender and offenders shall also forfeit such book or 
books^ and all and every sheet being part of such book or books, and 
shall deliver the same to the author or authors, or other proprietor or 
proprietors of the copyright of such book or books, upon order of any 
Court of Record in which any action or suit in law or equity shall be 
commenced or prosecuted by such author or authors, or other proprietor 
or proprietors, to be made on motion or petition to the said court y 
and the said author or authors, or other proprietor or proprietors, shall 
forthwith damask or make waste paper of the s^d book or books and 
sheet or sheets ; and all and every such offender and offenders shall 
also forfeit the sum of three pence for every sheet thereof, either 
printed or printing, or published or exposed to sale, contrary to the 
true intent and meaning of this act ; the one moiety thereof to the 
King*s most excellent Majesty, his heirs and successors, and the other 
moiety thereof to any person or persons who shall sue for the same, 
in any such Court of Record, by action of debt, bill, plaint, or 
information, in which no wager of law, essoine, privilege, or 
protection, nor more than one imparlance, shall be allowed : provided 
always, that in Scotland such offender or offenders shall be liable to 
an action of damages in the Court of Session in Scotland, which 
shall and may be brought and prosecuted in the same manner in 
which any other action of damages to the like amount may be brought 
and prosecuted there -, and in any such action where damages shall be 
awarded, double costs of suit or expences of process shall be allowed. 

4th. Of the Copyright of Authors living at the wunng of the Acty hut 
dying before the expiration of the first fourteen years. 

The eighth section enacts, that the representeUives ofatUliors 
of books published before the passing of the act, shall have 
the benefit of the extension of' the term^ if such authors be living 
at the passing of the act, and die before the expiration of the 
first fourteen years. But such provision is not to affect the 
right of the assigns of authors, or any contracts betweea them. 

The following is the section in full : — 

Vlll. And whereas it is reasonable that authors of books already 
published, and who are now living, should also have the benefit of 
the extension of copyright, be it further enacted, that if the author 
of any book or books which shall not have been published fourteen 
years at the time of passing this act shall be living at the said time, 
and if such author shall afterwards die before the expiration of the 
said fourteen years, then the personal representative of the said 
author, and the 'assignee or assigns of such personal representative, 
shall have the sole right of printing and publishing the said book 
or books for the further term of fourteen years after the expira- 
tion of the first fourteen years : provided that nothing in this act 
contained shall affect the right of the assignee or assigns of such 
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author to sell any copies of the\8aid book or books which shall hare 
jbeen printed by such assignee or assigns within the first fourteen 
years^ or the terms of any contract between such author and such 
iussignee or assigns. 

6tk. Of the Copyright ofAtahort living ai the endoftwenty-Hghtyearty 

in Booh» published before the Act, 

By the ninth section^ if the authors of books then already 
published, be Ivcing at the end of twenty-eight years after the 
first publication, they shall have the sole right of printing 
and publishing the same for the remainder t>f their lives. But 
without prejudice to the right of the assigns of authors, or 
any contract between them. 

The wording of the act is as follows :— 

IX, And be it also further enacted, that if the author of any 
book or books which have been already published shall be living at 
the end of twenty-eight years after the first publication of the said 
book or books, he or she shall for the remainder of his or her life 
have the sole right of printing and publishing the same : provided 
that this shall not a£fect the right of the assignee or assigns of such 
author to seU any copies of the said book or books which shall have 
been printed by such assignee or assigns within the said twenty-eight 
years, or the terms of any contract between such author and such 
assignee or assigns. 

6th. Limitation of Proceedings under the Act. 

The last clause limits the commencement of legal pro- 
ceedings under the act to twelve months after the ofiTence 
committed, and is as follows : 

X. Provided nevertheless, and be it further enacted, that all 
actions, suits, bills, indictments, or informations for any offence that 
shall be committ^ against this act, shall be brought, sued, and 
commenced within twelve months next after such offence committed, 
or else the same shall be void and of no effect. 


SECTION II. 

Digest of Cases relating to the Duration of Copyright. 

A question has arisen on the construction of the statute 
64th Geo. III. cap. 166, 

Whether an author whose work had been published more than 
twenty-eight years before the passing of the act, was entitled to the 
copyright for the remainder of his life. 

This question was decided against the author in the case 
of Brooke v. Clarke(*). In that case, (which was determined 

(1) 1 Bam. and Aid, 396. We subjoin a full report of the argument in thu import- 
tant case. 

Mr. Denman, for the plaintifT.— The question depends on the statute 54th Geo. III. 
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in 1818) Mr. Hargrove, the author of Notes or Annotations on 
Lord Coke's First Institute or Commentary upon Littleton, 
had assigned in the year 1784, to the defendants, bis copyright 
therein, and such further property as he might thereafter 
become entitled to by virtue of the Act of 8th Anne, or any 
other law or usage. In 1817, he executed another assignment 

cap. 156, vhich, as appears from the preamble, was passed for the express purpose 
of extending the rights of authors. It redtes the 8th Anne, cap. 19, (which first gave to 
authors a copyright for fourteen years) and the 41st Geo. III. cap. 107, which gave the 
authors living at the end of the first fourteen years, a further right for a like term ; and 
then it proceeds to state, ** that it will afford further encouragement to literature, if the 
duration of such copyright were extended." The object of the legidature, therefore, was 
to extend the duration of the copyright ; and, if in the subsequent dauses any words of 
doubtful 
thus 
ble 

might under the former act have acquired a right for twenty-eight years, shall be living 
at the end of such twenty-eight years, after such first publication, he shall then have the 
copyright for his life." The author in this case it limng, and the twenty-eight years have 
expired : he is, therefore, within the very words of the act, and thereby becomes entitled 
to the copyright for his life, and the assignment to the plaintiffi is consequently valid. 
It may be argaed, however, that the legislature contemplated the term then to expire, 
and not already expired ; and the author's term having actually been exhausted when 
diis act passed, that this case is not within its meaning. But it must then be made out 
that the words, << at the end of twenty-eight years," are expressive of the very moment 
of time at which they should expire. That would, however, be a very narrow construc- 
tion of these words, and not warranted by the meaning generally given to them in com- 
mon usage. The words, " at the end of any term," mean after that term is expired. In 
stating, that at the end of a King's reign such things were done, it would not signify that 
they were done at the moment he oeased to reign, but only after he had ceased to reign. 
So if a right of way were granted for a number of years, over certain closes, and at the 
end of those years the right is to cease, it would mean, that after these years are expired 
the right was to cease. It, therefore, appears that these words are used in the common 
intercourse of mankind, and not to express a precise point of time, but the expiration of 
a period as a thing passed. Then if the words are capable of this sense (although they 
may admit also of the other oonstructbn), they should be construed in this case so as to 
effect the general purpose of the legislature, via., the extension of the duration of the 
copyright of authors. By this construction, the right of the author living at the end of 
twenty-eight years (expired at the time of passing this act) will be extended : by the 
other construction, his right will not be extended or enlarged, and the object of the legis- 
lature will therefore be defeated. By construing these words so as to give the author the 
copyright for his life, the court will give full effect to the words of the ninth section, 
and will further the general intention of the legislature, viz., the encouragement of litera- 
ture, by extending the rights of authors. 

Mr. Richardson, contra. This Act of Parliament does not re-vest in an author a copy- 
right, which, under the Uien exisdng laws, was spent and terminated ; it only satfiuis, but 
does not create a right The language and meaning of the statute is wholly prospective. 
The fourth section provides, that from and after the passing of the act, the author of any 
book, composed and not printed and pul^lished, or wl0ch shall hereafter be composed and 
be printed and published, shall have the copyright for twenty-eight years ; and if be be 
living at the end of that period, for the term of his life. This section, therefore, makes 
an alteration in the then law, by extending the author's copyright, first for twenty-eight 
years, and if he be living at the end of twenty-eight years, for his life. It, however, 
provides only as to future publications, for the work may be written either before or after 
tiie act, but unless it be puUiiked qfier the act, this clause does not attach, and it goes on 
to inflict very severe penalties upon persons printing the works of any authors without 
their consent. So far the statute had provided for the cases of authors who pub- 
lished after the printing of the act. It occurred, however, to the legislature, that some 
provisions should be made for existing authors, whose rights under former acts had not 
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to the jdaintif of all his copyHght (as far as be lawfully 
eould) in the Notes or Annotations in question^ /or the remain^ 
der of his (Mr. Hargrave's) Kfe. 

This case depended upon the eighth and ninth sections ; 
the former of which recites^ that it is reasonable that authors 
of books already published^ and who where then livings should 
have the benefit of the extension of copyright. 

then expired, but were concurrent ; and the eighth and ninth sections provide for these 
cases : the eighth section recites, ** that whereas it is reasonable that authors of books 
already published, and who are now fiving, should have the benefit of the sxtetinon of 
cop3rzight" This word eztennon is a term properly used fin the purpose of enlaiging or 
giving further duration to any existing right, but does not import the re-vesdng of any 
expired right ; that would not be an eatention, but a re-^natum. The object, therefore, 
of the eighth section is to extend to living writers the benefit of their unexpired rights, 
and therefore it only applies to cases where the first fourteen years bad not expired. 
The olject of this act b to give authors an absolute right for twenty-eight years ; and in 
pursuance of that intention, it gives a continuing interest for fourteen years to those who 
^ould be living, and whose copyright under former acts had not expired ; the words 
following the recital m that section are, '< be it further enacted, that if the author of any 
book, which shall not have been published fourteen years at the time of passing this act, 
shall be then living, and if such author shall afterwards die before the expiration of the 
fourteen years, then the personal representative shall have the copyright for the further 
term of fourteen years, provided that nothing in the act shall affect any right of the 
assignee to sell any of tiie books of the author, printed within the first fourteen years ;" 
the eighth and ninth sections b(M:h contemplate the case of living authors ; the eighth, 
where the first fourteen years have not yet expired, and the ninth where they have ; the 
ninth section applies to tiie case where the author is living at the end of the first fourteen 
years, but before the expiration of the second fourteen years ; these are the only two 
cases in which, before the passing of this act, an author could have any right capable of 
extension, and this statute does not create a new right not already existing, but only 
extends an existing right ; the ninth section goes on, " and be it aUo fUrther (i. e. upon the 
same recital as that which precedes the eighth section) enacted, that if the author of any 
book already published, shall be living at &e end of twenty-eight years after such publica- 
tion, he shiUl have the copyright for his life ;" the words '* ihaU be living," are prospective. 
The legislature does not suppose the time to have been already expired, but it contem- 
plates a further extension of time then unexpired j the language is prospective in its terms, 
and the sense requires that it should be so. For taking the two sections together, it 
appears clearly tiiat the legislature intended only to extend the already existing 
right of authors, and not to create a right then expired. This is perfectly consistent with- 
the meaning of the word thall, and also with the meaning of the words, at the end of 
twenty-eight years. The words, at the expiration of a term, mean immediately after. 
Thus, if speaking of a reversioner who b to come into possession at the expiration of the 
term, that could not be said to mean after the expiration of the term, and at any 
future period, for the reversion attaches at the expiration of the term. But admitting that 
the words are capable of either sense, they must be construed so as to give effect to the 
other words used in these two sections, and particularly with reference to the word 
" shall," which is prospective in its meaning, and die word " extension," which imports 
the enlaigement of an existing thing, and not a creation* The contrary construction 
would, indeed, produce an inconvenience and an injustice which could not be intended by 
the leg^lature ; for at the time of passing this Act of Parliament, the author's right 
having become extinguished, it was competent to any person to publish the work in 
question, and such publications may have actually taken place at a great expence to the 
individual; yet according to the construction contended for, if the author's right were 
re-vested, the innocent publisher might have his work taken from him, and would be 
subject to the penalties imposed by this act : so that an individual would be guilty of an 
offence, and subject to a penalty for exerdsing his legal right The legislature could not 
have intended to produce so much public inconvenience, to benefit a small, though highly 
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Lord Ellbnborou6h/C. J.^ said the word externum ink" 
ports the continuance of an existing things and must hare 
its full effect given to it where it occurs. It is expressly used- 
in the recital of the. eighth section^ which is connected with 
the ninth, by the subject matter/as well as by the words " be 
it also fuither enacted;'' and it seems to me, that predicating 
the purpose to be to benefit the author by the extension of his 
rights, is adopting a vei*y different idea from re-creating an 
expired ri^ht. The word extension, is too strong for me to 
grapple with ; and, if the court were to get rid of its opera- 
tion, a great public injury would be effected, by calling back 
aright, that by lapse of time had become extinct. 

Abbott, J., lurther observed, it is admitted, that if the 
public had exercised their rights, by publishing the work 
before the act passed, that the author could not interfere with 
the parties who had so exercised the right : and there are no 
words in the Act of Parliament which admit of one construc- 
tion where the public have exercised the privileges which 
have devolved upon them by the lapse of twenty-eight years, 
and another construction where they have not exercised that 

meritorious, class of individuals ; and that cannot be the trae construction of the Act of 
Parliament from which such a consequence would follow. Looking, therefore, to the 
language of the secdon itself, and the general intention to be collected from the several 
clauses, as well as the great inconvenience that would follow if the opposite construction 
were to prevail, it does clearly seem that the intention of the act will be best efibcted by 
confining its operation to those authors who at the time of passing the Act of Parliament 
had exuting rights ; or in other words, to those whose twenty*ei^t years had not then 
elapsed. 

Mr. Denman, in reply. — The word ** extension" does occur in the eighth section, but 
not in tiie ninth : it b there studiously left out ; and the benefit conferred by that 
section need not, therefore, come within the meaning of the term extension, and there is 
no expression that connects the two clauses so as to make that word applicable to the 
ninth. 

Abbott, Justice. — Will you mention any words in the Engliah language more 
appropriate or apposite to connect one section with another than the words *' Be it also 
further enacted?" 

Mr. Denman. They are separate clauses, and are not necessarily connected ; and the 
ninth section does not say that the author's right shall be extended, but generally, that, if 
living, he shall have tiie copyright for his life : an extension of a right is g^ven by one clause, 
and a right generally conferred by the other. With respect to the inconvenience which, it 
is said, will result from this construction of the act, it is not true that an innocent publisher 
would be subjected to the penalties inflicted by the fourth section, for those penalties only 
attach on offences comprised in that section. 

Baylet, J. — Is not a man penally affected who has legally vested his money in a 
printed book, and is afterwards prevented firom selling it ? 

Mr. Denman. The act could not be meant to operate as an ex post fiusto law in a case 
where a party had exerdsed rights vested in the public. Certainly no right actually vested 
in and exercised by the public, was intended to be divested. If such rights had indeed 
been exercised, the case might have been very different as to the parties so exercising 
them ; but the fact is otherwise, and therefore that question is immaterial. And that 
being so, then the case comes within the very words of the ninth section, and is embraced 
within the general object the leg^lature had in view in passing the Act of Parliament, 
viz., the extension of the copyright of authors. 
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privikge. The iEict makes no distinction between these two 
cases. 

The Court afterwards certified their opinion, that the 
plaintiff, by virtue of the last mentioned assignment, took no 
interest in the Notes or Annotations. 

In the case of Carnan v. Bowles(*) it was also decided, 
that an author who sells his work in general terms, without 
making any limitations, has no resulting right against his own 
assignee after the first term has expired, formerly of fourteen, 
but now of twenty-eight yearsC). 

Although a general assignment of a copyright in writing 
endures only for fourteen years, yet where an author by 
parole gave a compilation to a publisher unconditionally, it 
was holden that such gift was not impliedly limited to the 
term of fourteen yearsO# 

The distinction between the point decided in the case of 
Carnan v. Bowles, and the eightn section of the 64th Geo. 
III. cap. 156, appears to be this : 

If an author who has assigned his ri^ht, outlive the Jirst 
fourteen years, (or twenty-eight years now allowed) his assignee, 
by the general assignment, will have the benefit of the result- 
ing term, fourteen years, or the remainder of the author's life. 

But if an author die after the enactment, but within that 


(!«)Tl 


Carnan v. Bowles, 2 Brown's Chancery Rep. 80. 

The eleventh section of 8 Anne provides, diat after the expiration of the term 
of fourteen years, the sole right of printing or disposing of copies of books shall return 
' to the authors thereof, if they are then living, for a further term of fourteen years. In 
the case dted in the text, the author, Captain Paterson, having sold *' all his right*' 
in a Book of Roads to the plaintiff, which was printed in letter-press, after the expiration 
of the first fourteen years, sold it to the defendant, who published the high roads upon 
copper-plates, and the cross roads in letter-press. 

Mr. Mansfield, on the part of the plamtiff, contended, that the expression in the 
act meant to secure something to authors even against tiiieir own acts. It gives the right 
to authors and their assigns during the first fourteen years, and no longer ; and then, 
by the proviso, the right shallretorn to the authors (not their assigns), if living. So that 
it is a personal bounty to the authors -only. In setting the right, the author sells all that 
is in him, not the contingent right that may return to him. 

The Solicitor-General, on the other side, argued, that the author has an absolute 
and a contingent right ; they are both capable of being disposed of. There is nothing in 
the act to make a difference between them. The return is only between the public and 
the author, not between him and his assignee. There are no negative words in the act 
to prevent his assigning that, as well as his other rights. In many cases, if he could not 
assign it, the Usability would be productive of great inconvenience. 

Lord Chancellor. — The contingent inter^t must pass by the word " interest" in 
the grant. The author conveys all his interest in the copyright The assignment mutt 
have been made upon the idea of a perpetuity. It is probable not a syllable was said or 
' thought of respecting the contingent right. They merely followed the old precedents 
of such conveyances. It must, 1 think, be considered as conveying his whole right. If 
he had meant to convey his first term only, he should have said so. An injunction was 
therefore granted as to the letter-press. 

(3) Rudell v. Murray, 1 Jacob, 3U. 6 Petcrsdorff's Abr. 564. 
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term, then his assignee wiU enjoy the copyright for the first 
fourteen years only, and the penonal rqnreseniatioes of the 
deceased will haye die benefit of a further term of fourteen 
years, without prejudice to the sale of the books printed by 
the assignee within the first term(0* 


SECTION III. 


Digest of Case$ relating to the extent of Copyright — worhs comprised 
in the Statute^ or protected bg the Common Law. 

\si. Of Mannseripts. 

Although the common law, on the subject of copyright 
in printed books, has been superseded by the statutes, the 
ancient protection afforded to all kinds of property still re- 
mains in full force in favor of literary manuscripts. 

With the single exception of Mr. Baron Eyre, all the 
judges decided in the case of Donaldson v. Becket(*), that an 
author has complete control over bis works, so long as they 
remain in manuscript. 

Of these there are several kinds, consisting of 

1. Unpublished works in general. 

2. Dramatic works, whether they have been represented 
or not. 

3. Epistolary writings.^ 

These seversd descriptions of literary works are protected 
from invasion, and the Cfourts of Eauity, at the instance of 
the author or proprietor, will stay ttie publication of them: 
and an action at law can be maintained in trover, detinue, 
or trespass('). 

2nd. Of Pnnied Boohs. 

The statute, according to its construction by the courts, is 
not limited to publications usually termed " books," but in- 
cludes every original work, however insignificant it may be 
in extent. There is a property even in a single page. 

There is nothing (said Mr. Erskine) in the word booh to require 
that it should consist of several sheets, bound in leather, or stitched in 
a marble cover. Book is evidently the Saxon ^OC, and the latter 
term is from beech tree, the rind of which supplied the place of paper 
to our German ancestors. The latin word liber is of a similar etymo- 
logy, meaning originally only the bark of a tree. Book may therefore 

(1) Godson on Patents and Copyright, Sll. 

(2) 4 Burr. 2408. 

(3) For the details on jrirating th$ eoptfright of these workf, vide Fart III. . 
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be applied to any writing, and it has often been so used in the 
English language(V. 

. If a different construction were put upon the act, many produc- 
tions of the greatest genius, both in prose and yerse, would be excluded 
from its benefits. But might the papers of the Spectator, or Gray^s 
Elegy in a Country Church-yard, have been pirated as soon as they 
were publbhed, because they were given to the world on single sheets? 
The voluminous extent of a production cannot in an enlightened 
country be the sole title to the guardianship the author receives from 
the law. Every man knows that the mathematical and astronomical 
calculations which will inclose the student during a long life in his 
cabinet, are frequently reduced to the compass of a few lines ; and is 
all this profundity of mental abstraction, on which the security and 
happiness of the species in every part of the globe depend, to be 
excluded from the protection of British jurisprudence? 

The point was not further argued. The rule was made absolute ('). 

In a subsequent case this decision was referred to, and 
Lord Ellbnborough said('), 

I do not at present see why a composition, printed on a single 
sheet, should not be entitled to tiie privileges of the statute. We say, 
''sit liber index,** without referring to a volume either printed or 
written. I was at first startled at a single sheet of paper being called 
a book ; but I was afterwards disposed to think that it might be so 
considered, within the meaning of this Act of Parliament j and when 
the matter came before the court, the other judges inclined to the 
same opinion (V* 

This point was afterwards settled and confirmed by the 
whole court(*) 
. The statute comprises not only original works, but 

Translations, both from the ancient and modem languages('). 

(1) Sometimes the most humble and familiar illustration is liie most fortunate* 
The Horn Book, so formidable to infant years, consists of one small page, protected by 
an animal preparation, and in this state it has uniyersally received the appellation of a 
bot^ So in legal proceedings, the copy of the pleadings after issue joined, whether it be 
long or short, is called tiie Paper Btok, or the Demurrer Book, In the Court of Exchequer, 
a roll was anciently denominated a book, and continues in some instances to the present 
day. An oath as old as the time of Edward I.' runs in this form : " And you shall 
deliver into the Court of Exchequer a book fairly written." But the book delivered into 
court in fulfllment of this oath, has always been a roll of parchment 2 Gimp. 29. 

(2) Hine v. Dale, 2 Camp. 28, note, (3) Clementi v. GFolding, 2 Camp. 30, 
(4)Mr. Scarlett, in his argument for the plaintiffs, ably contended, that the legislature 

by the word book, could not be considered as meaning only a number of printed sheeti 
bound up together, since they talked in section 2 of a literary composition, as a book 
before it was printed at all. According to its original meaning, it signifies any writing, 
without reference to sise or form, and it is ao used by the most celebrated authors. 
Thus in Shakespeare, Henry IV., book stands for the indenture or instrument by which 
Mortimer, Glendower, and Hotspur, agreed to divide England between them (a), and 
the commentators upon that passage point out various other instances in which tiie word 
is employed in the same sense. 

(a) Mart. By that time wiU our book I think be drawn. Hen. IV. Part I. Act 3. 
Scene 1. The instrument is a little before called an indenture tripartite, 

(6) 11 East, 244. (6) 3 Ves. and B. 7f, 
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It also includes Abridgments and Campilaticm, provided 
they are bona Jide, and not fraudulently or colourablj, 

made(')« 

And after the time limited by the statute has expired, if 

the author, or any other writer, should reprint the book with 
original 

Notes or additions, 
the latter are entitled to the same degree of protection as any 
other original composition, for the whole time allowed by the 
statute(*). 

3rd. OfMuncal Camparitunu. 

The statute has further received a liberal interpretation 
in favor of musical compositions, which have also been held, 
as a branch of science, to be comprehended within the mean- 
ing of the act. The work thus printed and published con- 
tains a representation (so to speak) of original musical ideas, 
and therefore receives the same protection, both in extent and 
duration, as publications whicn convey ideas more purely 
intellectual. 

Lord Mansfield said, the words of the Act of Parliament are very 
large*— 6ooi(r« and other writings. It is not confined to language or letters. 
Music is a science : it may be written ; and the mode of conveying 
ideas is by signs and marks. If the narrow interpretation contended 
for in the argument were to hold, it would equally apply to algebra, 
mathematics, arithmetic, hieroglyphics. All these are conveyed by 
signs and figures. There is no colour for saying that music is not 
within the act('). 


CHAP. II. 


OF COFYRIGUT IN ENOaAVIKGS, ETCHINGS, PRINTS, MAPS, 

AND CHARTS. 

In the historical view of the law of copyright in general, 
we have not adverted to the statutes regarding engravings, 
etchings, and prints, inasmuch as they have not been recently 
consolidated, like those which relate to printed books. In 
treating of the present state of the law on ibis branch of the 
fine arts, which is so intimately connected with literature, 
we may properly consider, under one view, the three Acts of 
Parliament which have been passed for *' the encouragement 
of the arts of designing, engraving, and etching-" 

(1) Amb. 403, Lofit Rep. 77S. Vide Part III. for the details regarding piracy in 
these composidons. 

(2) 1 East, 368. (3) Bach v. Longman, Cowp. 623. 
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SECTION I. 

Analysis of the ^atutes. 

The 8th Geo. II. cap. 13, is entitled. An act for the en- 
couragement of the arts of designing, engraving, and etching 
historical and other prints, by vesting the properties thereof 
in the inventors and engravers during the time therein men- 
tioned. 

It recites, that divers persons have, by their own genius, in- 
dustry, pains and expence, invented and engraved, or worked in 
mezzotinto or chiaro oscuro, sets of historical and other prints, in 
hopes to have reaped the sole benefit of their labors 5 and that print- 
sellers and other persons have of late, without the consent of the in- 
ventors, designers, and proprietors of such prints, frequently taken 
the liberty of copying, engraving, and publishing, or causing to be 
copied, engraved, and published, base copies of such works, designs, 
and prints, to the very great prejudice and detriment of the inventors^ 
designers, and proprietors thereof. 

For remedy thereof, and for preventing such practices for 
the future, the act vests the sole right and liberty of printing 
and reprinting the same for fourteen years, to commence from 
the day of first publishing thereof. 

The date to be engraved, with the name of the proprietor, 
on each plate, and printed on every print. 

The penalties for pirating, or selling, or exposing to sale, 
either the whole or a part of any print, without the consent 
of the proprietor in writing, signed in the presence of two 
witnesses, are a forfeiture of the prints, and a ^ne of five 
shillings each. 

The act does not extend to purchasers of plates from the 
original proprietors. And there is a clause in favor of certain 
engravings then designed, relating to the Spanish invasion. 

Actions under the statute must be brought within three 
months. The general issue inay be pleaded. 

We consider it essential, as a part of the present law, to 
set forth the remainder of the act m full. The following, is 
the enacting part, together with the subsequent clauses. 

Thai from and after the 24th of June, which will be in the year of 
our Lord, 1735, every person who shall invent and design, engrave, 
etch, or work in mezzotinto, or chiaro otcuro, or from his own works 
and inventions, shall cause to be designed and engraved, etched, or 
worked in mezzotinto or chiaro oscuro, any historical or other print 
or prints, shall have the sole right and liberty of printing and reprint- 
ing the same for the term of fourteen years, to commence from the 
day of the first publishing thereof, which shall be truly engraved with 
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the name of the proprietor on each plate^ and printed on every such 
print or prints ; and that if any printseller or other person whatsoever^ 
from and after the said ^4th day of June, 1735, within the time limited 
by this act, shall engrave, etch, or work as aforesaid, or in any other 
manner copy and sell, or cause to be engraved, >tched, or copied and 
sold, in the whole, or in part, by varying, adding %o, or diminishing 
from the main design, or shall print, reprint, or import for sale, of 
cause to be printed, reprinted, or imported for sale, any such print 
or prints, or any part thereof, without the consent of the proprietor 
or proprietors thereof first had and obtained in writing, signed by 
him or them respectively, in the presence of two or more credible 
witnesses, or knowing the same to be so printed or reprinted without 
the consent of the proprietor or proprietors, shall publish, sell, or ex- 
pose to sale, or otherwise or in any other manner dispose of, or cause 
to be published, sold, or exposed to sale, or otherwise or in any other 
manner disposed of, any such print or prints, without such consent first 
had and obtained as aforesaid, then such offender or offenders shall 
forfeit the plate or plates on which such print or prints are or shall 
be copied, and all and every sheet or sheets (being part of or whereon 
such print or prints are or shall be so copied and printed), to the pro- 
prietor or proprietors of such original print or prints, who shall forth- 
with destroy and damask the same; and farther, that every such 
offender or offenders shall forfeit five shillings for every print which 
shall be found in his>her» or their custody, either printed or published 
and exposed to sale, or otherwise disposed of, contrary to the true in- 
tent and meanii^ of this act : the one moiety thereof to the King's 
most excellent Majesty, his heirs and successors, and the other moiety 
thereof to any person or persons that shall sue for the same 5 to be 
recovered in any of His Majesty's Courts of Record at Westminster, 
by action of debt, bill, plaint, or information, in which no wager of 
law, essoine, privilege, or protection, nor more than one imparlance, 
shall be allowed. 

II. Provided nevertheless, that it shaU and may be lawM for 
any person or persons who shall hereafter purchase any plate or plates 
for printing from the original proprietors thereof, to print and reprint 
from the said plates, without incurring any of the penalties in this 
act mentioned. 

III. And be it further enacted by the authority aforesaid, that 
if any action or suit shall be commenced or brought against any 
person or persons whatsoever for doing, or causing to be done, any 
thing in pursuance of this act, the same shnll be brought within the 
space of three months after so'doing, and the defendant and defendants 
in such action or suit shall or may plead the general issue, and give 
the special matter in evidence ; and if upon sucK action or suit a 
verdict shall be given for the defendant or defendants, or if the 
plaintiff or plaintiffs become nonsuited, or discontinue his or their 
action or actions, then the defendant or defendants shall have and 
recover full costs, for the recovery whereof he shall have the same 
remedy as any other defendant or defendants in any other case hath 
or have by law. 

IV. Provided always, and be it further enacted by the authority 
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aforesaid^ that if any action or suit shall be commenced or brought 
against any person or persons for any offence committed against this 
act^ the same shall be brought within the space of three months after 
the discovery of every such offence^ and not afterwards 5 any thin^ 
in this act contained to the contrary notwithstanding. 

V. And whereas John Fine> of London^ Engraver^ doth propose 
to engrave and publish a set of prints copied from several pieces of 
tapestry in the House of Lords and His Majesty's wardrobe^ and 
other drawings relating to the Spanish invasion in the year of our 
Lord 1588/ be it further enacted by the authority aforesaid^ that the 
said John Fine shall be entitled to the benefit of this act to all intents 
and purposes whatsoever^ in the same manner as if the said John 
Pine had been the inventor and designer of the said prints. 

VI. And be it further enacted by the authority aforesaid^ that 
this act shall be deemed^ adjudged^ and taken to be a public act> and 
be judicially taken notice 6f as such by all judges^ justices^ and other 
persons whatsoever^ without specially pleading the same. 

The next act is the 7th Geo. IIL c. 38, and is entitled. 
An act to amend and render more effectual an act made in 
the eighth year of the reign of King George IL for encou- 
ragement of the arts of designing, engraving, and etching 
historical and other prints, and for vesting in and securing to 
Jane Hogarth, widow, the property in certain prints. 

By this act, the term of copyright is extended to twenty- 
eight years. 

And it includes '^ the prints of any portrait, conversation, 
landscape, or architecture, map, chart, or plan, or any other 
print.*' 

By the 2nd section, engravings, etchings, or works taken 
from *' any picture, drawing, model, or sculpture, either 
ancient or modern,*' are entitled to the protection of the act. 

The remedies provided by this statute must be sued for 
within jtr months after the offence conunitted. 

It is observable that this act does not expressly require 
the name of the proprietor and ,the date of publication to be 
engraved on the print ; but it seems probable that the pro- 
vision of the previous statute, 8 Geo. II. in that respect 
should be considered as included(*) ; and the insertion is 
necessary for the recovery of the penalties, though not for 
the purpose of maintaining an action for damagesO* 

The following is an accurate statement of the act : 

It recites — 

That an Act of Parliament passed in the eighth year of the reign 
of His late Majesty King George II. intituled. An act for encou- 
ragement of the arts of designing, engraving, and etching historical 

(1) 2 EvftDsU Stat. 637, note. (2) 1 Camp. 98 ; but see the next sectioR. 
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and other prints, by vesting the properties thereof in the inventors and 
engravers during the time therein mentioned, had been found ineffec- 
tual for the purposes thereby intended. 

And it is then enacted. 

That from and after the first day of January, 1767> all and every 
person and persons who shall invent or design, engrave, etch, or work 
in mezzotinto or chiaro oscuro, or from his own work, design, or 
invention, shall cause or procure to be designed, engraved, etched, or 
worked in mezzotinto or chiaro oscuro, any historical print or prints, 
or any print or prints of any portrait, conversation, landscape, or 
architecture, map, charts or plan, or any other print or prints what- 
soever, shall have, and are hereby declared to have, the benefit and 
protection of the said act, and this act^ under the restrictions and 
Umitations hereinafter mentioned. 

II. And be it further enacted by the authority aforesaid, that 
from and after the said first day of January, one thousand seven 
hundred and sixty seven, all and every person and persons who shall 
engrave^ etch, or work .in mezzotinto or chiaro oscuro, or cause to be 
engraved^ etched, or worked, any print taken from any picture., 
drawing, model, sculpture, either ancient or modern, shall have, and 
are hereby declared to have, the benefit and protection of the said act, 
and this act, for the term hereinafter mentioned, in like manner as if 
such print had been graved or drawn from the original design of such 
graver, etcher, or draughtsman 3 and if any person shall engrave, print, 
and publish, or import for sale, any copy of any such print, contrary 
to the true intent and meaning of this and the said former act, every 
such person shall' be liable to the penalties contained in the said act^ 
to be recovered as therein and hereinafter is mentioned. 

III. The sole right of printing and reprinting the late W. Hogarth's 
prints, vested in his widow and executrix for twenty years. 

IV. Penalty of copying, &c. any of them before expiration of 
the term ; such copies excepted as were made and exposed to sale 
after the term of fourteen years^ for which the said works were first 
licenced, &c. 

V. And be it further enacted by the authority aforesaid, that all 
and every the penalties and penalty inflicted by the said act, and 
extended and meant to be extended to the sevenJ cases comprised in 
this act, shall and may be sued for and recovered in like manner, and 
under the like restrictions and limitations, as in and by the said act is 
declared and appointed ; and the plaintiff or common informer in 
^very such action (in case such plaintiff or common informer shall 
recover any of the penalties incurred by this or the said former act) 
shall recover the same, together with his full costs of suit. 

VI. Provided also, that the party prosecuting sliall commence 
his prosecution within the space of six calendar months after the 
offence committed. 

VII. And be it further enacted by the authority aforesaid, that 
the sole right and liberty of printing and reprinting intended to be 
secured and protected by the said former act, and this act, shall be 
extended, continued', and be vested in the respective proprietors for 
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the space of twenty-eight year^, to commence from the day of the 
first publishing of^any of the works respectively herein before, and in 
the said former act, mentioned. 

VIII. And be it further enacted by the authority aforesaid, that 
if any action or suit shall be commenced or brought against any 
person or persons whatsoever for doing, or causing to be done, any thing 
in pursuance of this act, the same shall be brought within the space 
of six calendar months after the fact committed j and the defendant 
or defendants in any such action or suit shall or may plead the general 
issue, and give the special matter in evidence ; and if upon such 
action or suit a verdict shall be given for the defendant or defendants, 
or if the plaintiff or plaintiffs become nonsuited, or discontinue his' 
her, or their action or actions, then the defendant or defendants shall 
have and recover full costs 5 for the remedy whereof, he shall have the 
same remedy as any other defendant or defendants in any other case 
hath or have by law. 

The last act on this subject is the 17tb Geo. III. c. 57, 
and is entitled. An act for more eflPectually securing the 
property of prints to inventors and engravers, by enabling 
them to sue for and recover penalties in certain cases. 

By this statute an action for damages and double costs is 
given for engraving, etching, or printing any historical print, 
or any portrait, &c. without the consent of the proprietor' 
within the time limited by the former acts. The remedies 
provided by the former statutes were by fine and forfeiture. 

The act recites — 

That an act of Parliament passed in the eighth year of his late 
Majesty, King Geo. II. intituled. An act for the encouragement of the 
arts of designing, engraving, and etching historical and other prints, 
by vesting the properties thereof in the inventors and engravers during 
the time therein mentioned -, and that by an Act of Parliament 
passed in the seventh year of the reign of his present Majesty, for 
amending and rendering more effectual the aforesaid act, and' for 
purposes therein mentioned, it was (among other things) enacted, 
that from and after the first day of January, 1767, all and every person 
or person!^ who should engrave, etch, or work in mezzotinto or chiaro 
oscuro, or cause to be engraved, etched, or worked, any print taken 
from any picture, drawing, model, or sculpture, either ancient or 
modern^ should have, and were thereby declared to have, the benefit 
and protection of the said , former act, and that act, for the term 
thereinafter mentioned, in like manner as if such print had been graved 
or drawn from the original design of such graver, etcher, or draughtsman : 
and that the said acts have not effectually answered the purposes for 
which they were intended 3 and it is necessary, for the encouragement 
of artists, and for securing to them the property of and in their 
works, and for the advancement and improvement of the aforesaid 
arts, that such further provisions should be made as are hereinafter 
mentioned and contained. 
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It is therefore enacted. 

That ftpm and after the 84th day of June, 1777> if any engraver, 
etcher^ print-seller^ or any other person, shall within the time limited 
hy the aforesaid acts^ or either of them, engrave, etch, or work, or 
cause or procure to he engraved^ etched^ or worked, in mezzotinto or 
chiaro oscuro, or otherwise, or in any manner copy in the whole or in 
part hy varying, adding to^ or diminishing from the main design, or 
shall prints reprint, or import for sale, or cause or procure to be 
printed^ reprinted, or imprinted or imported for sale, or shall publish, 
sell^ or otherwise dispose of, or cause or procure to be published, sold, 
or otherwise disposed of, any cdpy or copies of any historical print or 
prints, or any print or prints of any portrait, conversation, landscape, 
or architecture^ map, chart, or plan, or any other print or prints what- 
soever which hath or have been, or shall be^ engraved, etched, drawn, 
or designed in any part of Great Britain, without the express consent 
of the proprietor or proprietors thereof first had and obtained in writing, 
signed by him, her, or them respectively, with his, her, or their own 
hand or hands, in the presence of, and attested by, two or more 
credible witnesses, then every such proprietor or proprietors shall and 
may, by and in a special action upon the case to be brought against 
the person or persons so offending, recover such damages as a jury on 
the trial of such action, or on the execution of a Writ of Enquiry 
thereon, shall give or assess, together with double costs of suit. 


SECTION II. 

Digest of Cases, 

The acts are not confined in their protection to inoeniicms, 
strictly speaking, but comprise the designing or engraving 
any thing that is already in nature(0. 

The decree of originality which entitles the inventor to 
the protection of the statute, has been well defined by Lord 
Ellenborovoh, who states the cj^uestion thus: Whether the 
defendant has copied the main design ? Whether there be such 
a similitude and conformity between the prints, that the per- 
son who executed the one set, must have used the others as a 
model ? In that case, he is a copyist of the main design. But 
if the similitude can be supposed to have arisen from acci- 
denU or necessarily from the nature of the subject, or from 
the artist having sketched his design merely from reading the 
letter-press of the plaintiff, the defendant is notanswerableO. 

A question has arisen, whether it be absolutely necessary 
to support an action at law, or a bill in equity ^ that the date 
of publication, and the ftame of the proprietor, be engraved on 
each plate and print. 

(1) 2 Atkins, 293. (2) 1 Camp. 94, Roworth v. Wilkes. 
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It is said(*) that there is a contrariety of opinion in the 
authorities as to the true construction of the act. Lord 
Hardmcke and Lord EUenboroush being on one side, and Lord 
Alvanky, Lord Kenyon, and Judge Buffer, on the other. The 
case referred to, however, was not decided on the point in 

Suestion, and Lord Kenyon himself does not appear very 
ecided in his opinion. He says, had the question turned 
entirely on the point on which it has been argued, I should 
have thought it involved in considerable difficulty : upon that 
head tny opirdon ha& floated during the course of the argument. 
It should seem, that the reason for requiring the name and 
the date to appear on the print was, that they might convey 
some useful intelligence to the public. The date is of im- 
portance, that the public may know the period of the mono- 
poly. The name of the proprietor should appear, in order that 
those who wish to copy it, might know to whom to apply for 
consent. It seems, therefore, necessary, that the date should 
remain, but that the name of the proprietor should be altered 
as often as the property is changed(*). 

This decision was in the year 1792. At a subsequent 
period, namely, in 1807, Lord Ellenborough said, although 
the plaintiff's name is not engraved upon the prints^ if there 
has Deen a piracy, I think the plaintiff is entitled to a verdict. 
The interest being vested, the common law gives t/te remedy. I have 
always acted on the case of Beckford v. Hood('), in which the 
Court of King's Bencli held, that an author whose work is pirated, 
may maintain an action on the case for damages, although the 
work was not entered at Stationers' Hall, and although it 
was first published without the name of the author affixed(^). 
We nave stated the preceding case, which arose more 
directly oiit of the construction of the Acts of Parliament; and 
for the decisions relating to the invasion of copyright in 
engravings and prints, we refer to the third part ^ this book, 
in which the whole subject of '* piracy" will be considered; 


CHAP. III. 

OF THE RIGHT IN OftlOIifAL 8€ULPTUttE« MOD&LS^ AND OASTS. 

There are two statutes on the subject of original sculp- 
ture, models, and casts, which may not inappropriately be 
introduced in this place as a branch of the fine arts. 

(1) Godson on Patents and Copyright, 990. 

(3) 5 T. R. 4d, Thompson v. Symonds. (3) 7 T. R. 600. 

(4) 1 Camp. 98. See also 2 Vesey, 337, and Law Journa], May, 1827. In 
Newton v. Cowie, the Common Pleas held both date and name to be essential. 

g2 




84 OF ORIGINAL SCULPTURE^ 8CC. 

The first of these acts was passed in the year 1798 ; and 
the last, a short time preyiously to the general Copyright 
Act in 1814. 

SECTION I. 

Analysis of the Statutes. 

The 38th Geo. IIL chap. 71, is entitled, " An act for 
encouraging the art of matting new models and casts of 
busts, and other things therein mentioned.'^ 

It vests in the proprietor the sole right and property of 
making new models, or copies or casts from such models, of 
any bust, figure, or any statue. See. during the term of fourteen 
years, provided the name of the maker and the date of 
publication be put thereon. 

Persons making copies, without the written consent of 
the proprietor, may be sued for damages in a special action 
on the case. 

The act recites™ 

That divers persons have by their own genius, industry, pains, 
and expence, improved and brought the art of making new models 
and casts of busts, and of statues of human figures and of animals, to 
great perfection, in hopes to have reaped the sole benefit of their 
labors ; but, that divers persons have (without the consent of the 
proprietors thereof) copied and made moulds from the said models and 
casts, to the great prejudice and detriment of the original proprietors, 
and to the discouragement of the art of making such new models and 
casts as aforesaid ^ for remedy whereof, and for preventing: 

SUCH PRACTICES FOR THE FUTURE, IT IS ENACTED, that from and 

after the passing of this act, every person who shall make, or cause 
to be made, any new model or copy or cast made from such new 
model of any bust, or any part of the human figure, or any statue 
of the human figure, or the head of any animal, or any part of any 
animal, or the statue of any animal, or shall make or cause to be 
made any new model, copy, or cast from such new model, in alto 
or basso relievo, or any work in which the representation of any 
human figure or figures, or the representation of any animal or animals, 
shall he introduced, or shall make, or cause to be made, any new 
cast from nature of any part or parts of the human figure, or of any 
part or parts of any animal, shall have the sole right and property 
in every such new model, copy, or cast, and also in every such new 
model, copy, or cast in alto or basso relievo, or s^ny work as aforesaid, 
and also in any such new cast from nature as aforesaid, for and during 
the term of fourteen years IProm the time of first publishing the 
same -, provided always that every person who shall make, or cause 
to be made, any such new model, copy^ or cast, or any such new 
model, copy, or cast in alto or basso relievo, or any work as aforesaid, 
or any new cast from nature as aforesaid, shall cause his or her 
name to be put thereon, with the date of the publication, before the 
same shall be published and exposed to sale. 
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II. And be it further enacted^ that if any person shelly within the 
said term of fourteen years^ make^ or cause to be made^ any copy or 
cast of any such new models copy> or cast^ or any such models copy^ 
or cast in alto or basso relievo^ or any such work as aforesaid^ 
or any such new cast from nature as i^oresaid^ either by adding 
to^ or diminishing from^ any such new models copy or cast^ or adding 
to or diminishing from any such new models copy or cast in. alto or 
basso relievo, or any such work as aforesaid, or adding to or diminish- 
ing from any such new cast from nature, or shall cause or procure the 
same to be done, or shall import any copy or cast of such new model, 
copy, or cast in alto or basso relievo, or any such work as aforesaid, 
or any copy or cast of any such new cast from nature as aforesaid for 
sale, or shall sell or otherwise dispose of, or cause or procure to be 
sold or exposed to sale, or otherwise disposed of, any copy or cast of 
such new model, copy, or cast in alto or basso relievo, or any such 
work as aforesaid, or any copy or cast of any such new cast, from 
nature as aforesaid, without the express consent of the proprietor or 
proprietors thereof first had and obtained in writing, signed by him, 
her, or them respectively, with his, her, or their hand or hands, in the 
presence of, and attested by, two or more credible witnesses, then, and 
in all or any of the cases aforesaid, every proprietor or proprietors of 
any such original model, copy, or cast, and every proprietor or pro- 
prietors of any such original model or copy or cast in alto or basso 
relievo, or any such work as aforesaid, or the proprietor or proprietors 
of any such new cast from nature as aforesaid, respectively, shall and 
may, by and in a special action upon the case, to be brought against 
the person or persons so offending, recover such damages as a jury on 
the trial of such action, or on the execution of a writ of enquiry 
thereon, shall give or assess, together with costs of suit. 

III. Provided nevertheless that no person who shaU hereafter 
purchase the right, either in any such models, copy, or cast, or in any 
such model, copy, or cast in alto or basso relievo, or any such work 
as aforesaid, or any such new cast from nature of the original pro- 
prietor or proprietors thereof, shall be subject to any action for vending 
or selling any cast or copy from the same 3 any thing contained in this 
act to the contrary thereof notwithitanding. 

IV. Provided also, that all actions to be brought as aforesaid 
against any person or persons for any offence committed against this 
act, shall be commenced within six calendar months next after the 
discovery of every such offence, and not afterwards. 

These provisions were rendered more effectual by the 
64th Geo. III. c. 66, by which double costs were given, and 
an additional term of fourteen years in case the maker of 
original sculpture, models, 8^c, should be living, except he should 
have divested himself of the right previous to the passing of 
the act. 

Before proceeding to the construction which has been 
put on these acts, we deem it necessary to insert the several 
clauses of the last act. 
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It is intituled^ 

An act to amend and render more effectual an act of his present 
m^iesty for encouraging the art of making new models and casts of 
t)U8ts> and other things therein mentioned^ and for giving further 
encouragement to such arts. 

It recites— 

That by an act passed in the 38th year of the reign of his pre- 
sent majesty^ intituled An act for encouraging the art of making new 
models 'and easts of busts^ and other things therein mentioned, the 
sole right and property thereof were vested in the ori^nal proprietors 
for a time therein specified — that the provisions of the said act having 
been found ineffectual for the purposes thereby intended, it is expedient 
to amend the same^ and make other provisions and regulations for the 
encouragement of artists, and to secure to them the profits of and in 
their works, and for the advancement of the said arts. ' 

It is therefore enacted — 

That from and after, the passing of this act, every person or 
peifspns who shaU m^ke, or cause to be made, any new and original 
sculpture or model, or copy or cast of the human figure . or human 
figujres, or of any bust or busts, qr of any part or parts of the human 
figure^ clothed in drapery or otherwise, or of any animal or animals, 
or of any part or pi^rts of any animal combined with the human figure 
or otherwise, or of any subject being matter of invention in sculpture, 
or of any alto qr basso relievo, representing any of the matters or 
things herein before mentioned, or any cast from nature of the human 
figure, or of any part or parts of the human figure, or of. any. cast 
from nature of any animal, or of any part, or parts of any animal, or 
of any such subject containing or representing any of the ms^ters and 
things hereinbefore mentioned, whether separate or combined, shall 
have the sole right and propc^y of all and in every such new. and 
original sculpture, model, copy and cast of the human figure and 
human figures, and of all and in every, such bust or busts, and of all 
and in every such part or parts of the human figure, clothed in drapery 
or otherwise, and of all, and in every such new and original sculpture, 
model, copy and cast representing any animal or animals, and of all 
and in every such work representing any part or parts of any animal, 
combined with the human figure or otherwise, and of all and in every 
such new and original sculpture, model, copy and cast of any sublet, 
being matter of invention in sculpture, and of all and in every such 
new and original sculpture, model, copy and cast in alto or basso 
relievo, representing any of the matters or things hereinbefore 
mentioned, and of every such cast from nature, for the term of 
fourteen years, from firet putting forth or publishing the same, 
provided in all and every case the proprietor or proprietors do cause 
his, her, or their name or names, with the date, to be put on all and 
every such new and original sculpture, model, copy or cast, and on 
every such cast from nature, before the same shall be put forth pr 
published. 

11^ And be it further enacted, that the sole right and property of 
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aH works which have been put forth or published under the protection of 
the said recited act^ shall be extended^ continued to, and rested into 
the respective proprietors thereof, for the term of fourteen years, to 
commence from the date when such last mentioned works respectively 
were put forth or published. 

IIL And be it further enacted, that if any person or persons 
shall, within such term of fourteen years, make or import, or cause 
to be made or imported, or exposed to sale, or otherwise disposed of, 
any pirated copy or pirated cast of any such new and original sculp- 
ture or model, or copy or cast c^ the jfmman figure or human figures, 
or of any such bust or busts or of any such part or parts of the human 
figure, clothed in drapery or otherwise, or of any such work of any 
animal or animals, or of any such part or parts of any animal or 
animals, combined with the human figure or otherwise, or of any such 
subject being matter of invention in sculpture, or of any such alto or 
basso relievo, representing any of the matters or things hereinbefore 
mentioned, or of any such cast from nature as aforesaid, whether 
such pirat^ copy or pirated cast be produced by moulding or copying 
frQjpti, or imitating in any way, any of the matters or things put forth 
or published under the protection of this act, or of any works which 
have been put forth or published under the protection of the said 
recited act, the right and property whereof is and are 3ecured| 
extended, and protected by this act in any of the cases aforesaid, to 
the detriment, damage, or loss of the original or respective proprietor 
or proprietors of any such works so pirated, then and in all such cases 
the said proprietor or proprietors, or their assignee or assignees, shall 
and may, by and in a special action upon the case to be brought against 
the person or persons so offending, receive such damages as a jury on 
a trial of such action shall give or assess, together with double costs 
of suit. 

IV. Provided nevertheless, that po person or persons who shall 
or may hereafter purchase the right or property of any new and 
originsd sculpture or model, or copy or cast, or of any cast from nature, 
or of any of the matters and things published under or protected by 
virtue of this act, of the proprietor or proprietors, expressed in a 
deed in writing signed by him, her, or them respectively, with his, 
her, or their own hand or hands, in the presence of, and attested by, 
two or more credible witnesses, shall be subject ta any action for 
copying, or casting, or vending the same, any thing contained in this 
act to the contrary notwithstanding. 

V. Provided always, and be it further enacted, that all actions 
to be brought as aforesaid against any person or persons for any 
offence committed against this act, shall be commenced within six 
calendar months next after the discovery of every such offence, and 
not afterwards. 

VI. Provided always, and be it further enacted, that from and 
immediately after the expiration of the said term of fourteen years, 
the sole right of making and disposing of such new and original 
sculpture, or model, or copy, or cast of any of the matters or things 
herein before mentioned, shall return to the person or persons who 
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originally made, or cause to be made^ the same> if he or they shall be 
then Mving, for the further term of fourteen years^ excepting in the 
case or cases where such person or persons shidl^ by sale or otherwise, 
have divested himself^ herself, or themselves^ of such right of making 
or disposing of any new and original sculpture, or model, or copy, or 
cast of any of the matters or things herein before mentioned, previous 
to the passing of this act. 


SECTION II. 

Canitruction of the Acts. 

The first act on this subject (38 Geo. III. c. 71) was 
found to be so defective, that it was held to be no offence to 
make a cast of a bust, provided it was a perfect fac-simile of 
the original('). 

It was also held, in the case of Gahagan v. Cooper, to 
be no offence under that act to sell a pirated cast of a bust, 
if the piracy had any addition to, or diminution from, the 
originalO. 

The declaration, however, confined the case to the selling 
exact copies. But in West v. Francis (which has been 
referred to by Mr. Godson on this subject), there was a count 
for selling copies in part by small variations from the main 
design, and therefore the point did not arise(0- 

The second act remedied these defects ; but no case has 
been decided under that act as to the insertion of the name 
and day of publication ; yet it seems clear that the con- 
struction of the statutes relating to engravings and prints 
will equally apply to sculpture, models, &c. It appears also 
that the reasoning on the statutes regarding patterns for 
linen, are applicable to the present subject(0» 


CHAP. IV. 

OF WORKS EXCLUDED FROM LEGAL PROTECTION. 

The consideration of works excluded from legal pro- 
tection, on the ground of their unlawful and immoral nature, 
has been reserved for this part of the treatise ; inasmuch as 
the same principle which excludes a book, will eoually apply 
to an engraving and to sculpture. The cases, tnerefore, of 
this kind, wheUier referring to books, prints, or sculpture, 
will be arranged according to the nature of their injurious or 
illegal character. 

(1) Godson on Patents, &c. 505. (2) 3 Camp. 111. 

(3) 5 Bam. and Aid. 737. (4) Godson on Patents, &c. 306. 
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SECTION I. 

Of Works injurious to public morals. 

The courts of justice endeavour to protect society from 
the publication of works which tend to degrade the morals of 
the people; and so strong is the objection to an immoral work, 
that Lord Ellenborough held an apprehension of a prose- 
cution for the immorality or illegality of a work (if proved to 
be well founded by the pi*oduction of the part printed), would 
justify a person for refusing to supply a bookseller with the 
remainder of the manuscript agreeable to a contract. 

The author might say, I now feel convinced that this work 
cannot be committed to the press with safety, that it is not a proper 
one for me to publish, or for you (the bookseller) to prints here I will 
pause/ and will proceed no further in that which will place both of us 
in peril(*)* 

It has also been held, that a Court of Equity has a 
superintendency over all books, and may in a summary way 
restrain the printing or publishing every thing that contains 
reflections on religion or morality. 

Protection has been denied to a translation of an immoral 
work. In the case of Burnett v. Chetwood, in the year 1720, 
the Lord Chancellor said, ^ 

Though a translation might not be the same with the reprinting 
the original^ on account that the translator had bestowed his care 
and pains upon \i, yet this being a book which to his knowledge 
contained strange notions, intended by the author to be concealed 
from the vulgar in the Latin language^ in which language it could not 
do much hurt, the learned being better able to judge of it, he thought 
it proper to grant an injunction to the printing and publishing it in 
English(»). 

And an action cannot be maintained to recover the value 
of obscene or libellous prints or caricatures. Mr. Justice 
Lawrence observed, that 

For prints whose objects are general satire, or ridicule of pre- 
vailing fashions or manners, he thought a plaintiff might recovery but 
he could not permit him to do so for such whose tendency was 
immoral or obscene ('). 


SECTION II. 

Of Publications injurious to Religion. 

Works which deny the truth of, or vilify, the sacred 
scriptures, or which tend to bring them into disrepute, or 

(1) Gale V. Leckje, 2 Stark. 109-10. (2) 2 Meriv. 441, n. 

(3) Fores v. Jones, 4 Esp. N. P. C. 97. 
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which lead to a disbelief in revelation, are strictly excluded 
from legal protection in the Courts of Justice in this country, 
all of whicn acknowledge Christianity as part of the law of 
the land. 

Thus in the case of Murray v, Benbow, in which an 
injunction was applied for to restrain a pirated edition of 
Lord Byron's Cain, Lord Eldon said. 

The jurisdiction of this court in protecting literary property is 
founded on this^ that where an action will lie for pirating a woric, 
then the court, attending to the imperfection of that remedy, grants 
its injunction, because there may be publication after publication which 
you may never be able to hunt down by proceeding in the other 
courts. But where such an action does not lie, I do not appv^hend 
that it is according to the course of the court to gn^it ^n injiMiction< to 
protect the copyright. Now this publication^ if it is one intended to 
vilify and bring into discredit that portion of scripture history to which 
it relates, is a publication, with reference to which, if the principles 
on which that case at Warwick (Dr. Priestley's case) was decided by 
just principles of law, the party could not recover any damages in 
respect of a piracy of it. This court has no criminal jurisdiction 3 it 
cannot look on any thing as an offence 3 but in those cases it only 
administers justice for the protection of tiie civil rights of those who 
possess them, in consequence of being able to maintain an action. 
You have alluded to Milton's immortal work 3 it did happen in the 
course of last long vacation^ I read that work from beginning to end; 
it is therefore quite fresh in my memory, and it appears to me that thq 
great object of its author was to promote the cause of Christianity 3 
there are, undoubtedly, a great many passages in it, of which, if that 
were not its object, it would be very improper by law to vindicate thq 
publication 3 but, taking, it altogether , it is clear that the object and 
effect were not to bring into disrepute, but to promote, the reverence 
of our religion. Now the real question is, loolung at the work before 
me, its preface, the poem, its manner of treating the subject, particu- 
larly with reference to the fall and the atonement — whether its intent 
be as innocent as thai of the other with which you have compared it; 
whether it be to traduce and bring into discredit that portion of 
sacred history. This question I have no right to try, because it has 
been settled, after great difference of opinion among the learned^ that 
it is for a jury tp ^^t^rmine that point ; and where, therefore^ a rea- 
sonable doubt is entertained as to the character of. the work (and it is 
impossible for me to say I have not a doubt — I hope it is a reason- 
able one), another course must be taken for determining what is its 
true nature and character. 

There is a great difficulty in these cases, because it appears a 
strange thing to permit the multiplication of copies, by way of 
preventing the circulation of a mischievous work (which I do not 
presume to determine that this is) 3 but that I cannot help 3 and the 
singularity of the case, in this instance^ is more obvious^ because here 
is a defendant who has multiplied his work by piracy, and does not 


PUBLICATIONS INJURIOUS TO KELIGION. 91 

think proper to appear. If the work be of that character which a 
Court of Common Law would consider criminal^ it is pretty clear why 
he does not appear, because he would come confitens reus, and for the 
same reason the question may, perhaps, not be tried by an action at 
law 5 and if it turns out to be the case, I shall be bound to give my 
own opinion. That opinion I express no further now than to say, that 
after having read the work, I cannot grant the injunction until you 
shew me that you can maintain an action for it. If you cannot 
maintain an action, there is no pretence for granting an injunction ; 
if you should not be able to try the question at law with the defendant, 
I cannot be charged with impropriety if I then give my opinion 
upon it. 

It is true that this mode of dealing with the work, if it be calcu- 
lated to produce mischievous eflfects, opens a door for its wide disse- 
mination 3 but the duty of stopping the work does not belong to a Court 
of Equity, which has no criminal jurisdiction, and cannot punish or 
check the ofience. If the character of the work is such, that the 
publication of it amounts to a temporal offence, there is another way 
of proceeding, and the publication of it should be proceeded against 
directly as an offence -, but whether this or any other work should be 
so dealt with, it would be very improper for me to form or intimate 
an opinion (*). 

In the same year (1822) occurred another casa, which 
may be classed in the same order, namely, that of Lawrence 
V* Smith; and considering the importance of the- principle 
astablished by these decisions, we deem it proper to set forth 
the judgment of the court at large. 

It appeared that Mr. Lawrence published his Lectures on 
Physiology, in which, mixed with a great collection of valu- 
able and appropriate facts, were some episodical theories on 
the nature of the soul, and the origin of mankind, which 
were supposed to lead to a disbelief in revelation. The lec- 
tures were soon pirated. An application was made by the 
piratical publisher to dissolve the injunction. 

It was moved on the ground that the ^' the evil tendency 
of the work was as clear as the sun at noon(*)." The defendant 
was heard by his counsel to maintain that '^ his publication 
denied Christianity and revelation, and was contrary to public 
policy and morality ; that it was more dangerous from the 
author's scholar-like command of the language, and his scien- 
tific mode of treating the subject, which, acting upon undis- 
ciplined minds, was calculated to bring them under its 
control, and thereby work the greater mischief: and that 

(1)6 Petersdorff Abr. 558-9. 

(2) Was this " coming into court with clean hatidsV* Was it consistent with the 
principle which maintains that a man shall not avail himself of his own wrong ? 
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therefore the restraint which the injunction imposed on its 
dissemination must be removed !" 

The Lord Chancellor said> that this case had been argued at 
the bar with great ability. He would explain in a few words the 
principles on which his decision would be founded. On the obser- 
vations which had been made on the College of Surgeons^ as the place 
in which these lectures had been read^ he would not touch 5 he would 
only treat the plaintiff as the author of the work. This case had been 
introduced by a bill filed by Mr. Lawrence^ in which he stated that he 
was the author of this book^ which the defendant had also published ; 
and that he was entitled to the protection of this courts in preser- 
vation of the profits resulting from its publication. Undoubtedly the 
jurisdiction of this court was founded on this principle^ that where the 
law will not afford a complete remedy to literary property when 
invaded, this court will lend its assistance 5 because, where every 
publication is a distinct cause of action, and where several parties 
might publish the book, if a man were obliged to bring an action on 
each occasion, the remedy would be worse than the disease. But 
then this court will only interfere where he can by law sustain an 
action for damages, equal to the injury he has sustained. He might 
then come here to make his legal remedy more effectual. But if the 
case be one which it is not clear will sustain an action at law, then 
this court will not give him the relief he seeks. 

The present case had been opened as an ordinary case of piracy, 

and he took it that nothing was then said as to the general tenor of 

the work, or of particular passages in it. He, the Lord Chancellor, 

was bound to look, not only to the tenor, but also to particular 

passages unconnected with its general tenor (*) 5 for if there were any 

parts of it which denied the truth of scripture, or which furnished a 

doubt as to whether a court of law would not decide that they had 

denied the truth of scripture, he was bound to look at them and 

decide accordingly. 

There was a peculiar circumstance attending this case, which was, 
that the' defendant possessed no right to the work, but said to the 
plaintiff, " this book is so original in its nature, as to deprive you of 
all protection at law against others and myself, and I will therefore 
publish it.** 

Now his Lordship knew it to be said that in cases where the 
work contained criminal matter, the court, by refusing the injunction, 
allowed the greater latitude for its dissemination. - But his answer to 
that was, that this court possessed no criminal jurisdiction. It could 
only look at the civil rights of the parties, and therefore whether a 
different proceeding were hereafter institute^d against the defendant or 
the plaintiff, or both, was a circumstance with which he had nothing 
to do. The only question for him to determine was, whether it was 
so clear that the plaintiff possessed a civil right in this publication, as 

(1) But see the preceding case, in which it is laid down that the true criterion is to 
* he the publication aUogether, and thus to judge of the general intent. 
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to have no doubt upon his mind that It would support an action in a 
Court of Law. 

He had read the whole of this book with attention^ and it 
certainly did raise such a doubt in his mind. It might probably be 
expected^ that after the able and learned argument which had gone 
forth to the world upon a subject so materially affecting the happiness 
of mankind^ he sho\Ad state his answer to that argument 5 but if he left 
these parties to a Court of Law (and he should leave them to a Court 
of Law), his opinion might have the effect of prejudicing the question 
to be there determined 3 all he would say, therefore, was, that enter- 
taining a rational doubt upon some parts of the work as to their being 
directed against the truth of scripture, he would not continue this 
injunction, but the plaintiff might apply for another after he had 
cleared away that doubt in a Court of Law. Further than this, his 
Lordship would not interfere('). 


SECTION III. 

i)f Warhs injurious to Public Peace and Justice. 

Publications which are calculated to disturb the public 
peace, or to be injurious to the good government of the state, 
or which tend to bring into contempt the administration of 
justice, are all shut out of the pale of the law. There can be 
no right of property in such compositions. 

The first case in which this doctrine was judicially 
pronounced was that of Dr. Priestley, who brought an action 
against the hundred for damages for the injuries sustained by 
him in consequence of the riotous proceedings of the mob at 
Birmingham; and among other property alleged to have 
been destroyed, claimed compensation for the loss .of certain 
unpublishea MSS. offering to produce booksellers as witnesses 
to prove that they would have given considerable sums for them. 

On behalf of the hundred it was alleged, that the 
plaintiff was in the habit of publishing works injuriotis to the 
government of the state; upon which. Lord Chief Justice Eyre 
said, if any such evidence had been produced, he should have 
held it fit to be received as against the claim made by the 
plaintiflTC). 

In another case, that of Hime v. Dale(*)* which was an 

(1) PetersdorTs Abr. 559-60. (2) 2 Meriv. 437. 

(3) The mischievous tendency of the production would sufficiently appear (it was 
contended) from the following stanza : 

The world is inclined 

To think justice blind ; 

Yet what of all that? 

She will blink like a bat 

At the sight of friend Abraham Newland, 
Oh ! Abraham Newland ! magical Abraham Newland ! 

Tho' justice 'tis known 

Can see thro' a mill stone, 

She can't see thro' Abraham Newland, 
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action for pirating the words of a song called '' Abraham 
Newland/' Mr. Garrow contended that the song was of such 
a description that it could not receive the protection of 
the law. 

It professed^ he said^ to be a panegyric on money, but was in 
reality a gross and nefarious libel on ibe solemn administration of 
British justice. The object of this, composition was not to satirize 
folly^ or to raise the smile of innocent mirth, but being sung in the 
streets of the capital to excite the indignation of the people against 
the sacred ministers of the law, and the awful duties they were 
iqypointed to perform(*). 

Lord Ellenborough. If the composition appeareid on the face 
of it to be a libel, so gross as tp affect the public morals, I should 
advise the jury to give no damages. I know the Court of Chancery 
on such an occasion would grant no injunction. 

But I think the present case is not to be considered one of that 
kind. 

Lawrence, J. The argument used by Mr. Garrow on this 
fugitive piece as being a libel, would as forcibly apply to the Beggar* s 
Opera, where the language and aUusions are sufficiently derogatory 
to the administration of justice. 

The last case of this kind was that of Southey v. Sherwood, 
which was decided in the year 1822. The author had written 
a seditious poem, called ** Wat Tyler," which, haying come 
into the defendant's possession, he published it without Mr. 
Southey's consent, and the latter applied to the Court of 
Chancery for an injunction. 

The work was composed in the year 1794, when the author 
was under twenty-one. In that year there was an intention 
to publish it. It was sent by the plaintiff to Mr. Ridgway. 
The latter gave no account how it passed out of his hands. 

The Lord Chancellor said, if a man leaves a book of 
this description in the hands of a publisher, without assigning 
any satisfactory reason for doing so, and has not enquired 
about it during twenty-three years, he can have no right to 
complain of its being published at the end of that period. 

But his lordship, in another part of his judgment, said, 
there is a difference between the case of an actual publica- 
tion by the author, which all the world may pirate, and that 
of a man, who having composed a work, or which he after- 
wards repents, and wishes to withhold it from the public. I 
will not say that a principle might not be found which would 
apply to such a case as that ; but then it is necessary to 
take all the circumstances of the case into consideration(*). 

The Lord Chancellor subsequently delivered the 
following judgment. 

(1) 2 Camp. 29. (2) Meriv. 438. 
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'^ I have looked into all the affidavf^^ and have read the book itself. 
The bill goes the length of stating^ that the work was composed by Mr. 
Southey m 1794, that it is his own production>and that it has been pub- 
lished by the defendant^ without his sanction or authority 3 and 
therefore seeking an account of the profits which have arisen fronij 
and an injunction to restrain^ the publication. 1 have examined the 
cases that I have been able to meet with^ containing precedent for 
injunctions of this nature^ and I find that they all proceed upon the 
ground of a title to the property in the plaintiff. On this head a dis- 
tinction has been taken, to which a considerable weight of authority 
attaches, supported, as it is, by the opinion of Lord C. J. EyJie, who 
has expressly laid it down that a person cannot recover in damages for 
a work which is in its nature to do injury to the public. Upon the 
same principle this court refused an injunction in the case of Walcot 
V. Walker, inasmuch as he could not have recovered damages in an 
action. After the fullest consideration, I remain of the same opinion 
as that which I entertained in deciding the case referred to. It is very 
true, that in some cases it may operate so as to multiply copies of 
mischievous publications, by the refusal of the court to interfere by 
restraining them; but to this my answer is, that sitting here as a judge 
upon a mere question of property, I have nothing to do with the 
nature of the property, nor with the conduct of the parties> except it 
relates to their civil interests 5 and if the publication be mischievous,' 
either on the part of the author or the publisher, it is not my business 
to interfere with it. In the case now before the court, the application 
made by the plaintiff is on the ground only of his civil* interest, and 
this is iJie proper place for such an application. I shall say nothing as 
to the nature of the book itself^ because the grounds upon which I am 
about to declare my opinion, render it unnecessary that I should do so.*' 

His Lordship then recapitulated the circumstances of the original 
intention to publish, the subsequent abandonment of the intention, 
the length of time during which the plaintiff had suffered the work to 
remain out of his possession, without inquiry, and its recent publica- 
tion by the defendant. 

'^ Taking,'* said his Lordship, ^^ all these circumstances into my 
consideration, and having consulted all the cases which I could find 
at all regarding the question, entertaining also the same opinion with 
C. J. Etre as to the point above noticed, it appears to me that T can- 
not grant this injunction, until after Mr. Southey shall have established 
his right to the property by an action (*). 

(1) 2 Meriv. 438. 

The question of the protection claimed for illegal works is one of general importance, 
and has been productive of much litigation. It has been ably discussed by Mr. Petkrs- 
DORFF, in his comprehensive abridgment, and we subjoin the substance of hb observa^ 
tions thereon. 

From the decisions of Lord Eldon, it will appear that that learned judge was 
well aware of the ground he was treading on, in refusing those injunctions which be felt 
himself bound to do from acknowledged law and precedent; but he shows that the rule, 
with all its practical evils and absurdities, is now part of the law of the land ; and that it 
is only by an alteration of the law that it can be got rid of. 

Two arguments are urged in defence of this system. 
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There is this distinctioii in Southty's case from that of 
Jl^ran and Lawrence, that the former required the sappression 
oi a work which had been published without his consent, 
which he had never previously published himself, and desired 
to be suppressed, in the latter instances, the object of the 
suit was to preserve the profit of exclusively printing and 
publishing the work. 

It would seem that Mr. Southey might have put his 
case on the footing of those of Pope and Swift, in which the 
exclusive right to the manuscript was decided. Mr. Southey 
did not complain that he was deprived of the profits which 
he might derive from publishing the work himself, but he 
objected to the publication altogether. During the lapse of 
a quarter of a century, his views had undergone a change. 
He came within the reasoning advanced by Lord MansfieldC) 

Itt Admitdog the inddental advantage that would arise by the proteetioD from 
puBcy of a work, however hbeUoos, sadi proCecdoa cannot be afiixded without violatnig 
the established principle of law, that there can he no property in what is v^urious. 

Waiving the answer afforded by the equally established principle Uiat a man shall 
not profit by his own wrong ; and that a defendan^cannot plead that his own actis criminal, 
to support a maxim, established only because it is generally nsefiil, in the cases in whidi 
it is hurtful, is a puerile prefierence of the means to the end. 

2ndly. It is said, that by destroying the profit, it prevents the publication of ii^urioiis 
works. 

Now, if it were true that it destroys the profit, it does not fi^ow that it will prevent 
the publication. The desre of obtaining notoriety, and of produdng an eflfect, are (often) 
mudi stronger motives to authors, Uian the mere contingency of profit. 

Besides, the profit will not be destroyed ; it will not necessarily be dimimshed when 
the piracy has been fi>reseen. The publisher must protect himself firom being undersold, 
by reducing both the cost and the price of the work ; and trust to a small profit on a wide 
s^e, instead of a profit greater in each individual instance, but not so often repeated. 

If Don Juan, and such like publications, had been the subject of copyright, and had 
been confined by its price to a class of readers with whom its finilts might have been 
somewhat compensated by its merits, with whom, in &ct, the ridicule which it endeavours 
to throw upon virtue, might have been partially balanced by that with which it over- 
whelms vice, no evil, comparatively speaking, would have aonned to the public The 
proprietor's price was intended to confine the circulation amongst those to whom each 
side of the question was familiar ; that of the pirate's, to diffuse it among readers with 
who^n its impieties have all the face of novelty, and to whom the answers are unknown (a). 

As a remedy for these evils, the duarteriy Review(6) suggests, that it would be 
sufficient if a short Act of Parliament were passed, declaring that the libellous character 
of the work shall never be resorted to in bar of any proceeding at law or in equity for 
the infiingement of copyright. The efibct of such an act would be to subject tibe piratical 
publisher, whatever may be the tendency of the work, to those restraints which the law 
has imposed upon piracy, namely, an injunction, with an account of the profits, and an 
action at law for dieunages. We at first thought (say the reviewers^ of excluding the 
two latter remedies, and merely proposing an injunction. This would be a slighter 
alteration of the law, and spare the prejudices of those whom no advantage can reconcile 
to the enabling a plaintiff to demand damages, and an account of " the unhallowed profits 
of a libellous publication ;*' but it would leave these unhallowed profits where they ought 
stiU lees to be— in the hands of a libellous pirate. 

(a) 6. Petersdorff Abr. 560-1. (6) April, 1822. 

(1) Vide pages 8, 9, "ante. — In Macklin v. Richardson, it was also decided, that 
the author has a property in an unpublished work, independent of the statute of Anne, 
which is capable of being protected by injunction. Amb. 694. 
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« — he had repented, and become ashamed of his^ former senti- 
ments ; he wished to suppress their publioatiol^ ; and ought to 
have been allowed the exclusive dominion over his own 
manuscript. 


SECTION IV. 

Of Publications injurious to jnivate indiwduaU. 

The Courts of Equity will not assist an author, whose 
wotk contains a libel on private character. The criterion 
of exclusion maybe stated to: be the liability of the writer 
to an action for damages, or a prosecution for the libel. 

A case in illustilition of this principle was that of Dr. 
Walcot, who filed a bill against booksellers of the name of 
Walker for an injunction to restrain them from publishing two 
editions of his works, upon a dispute as to the construction 
of the agreement between the parties. 

The defendants by their answer admitted that they had 
published in one of the editions some of the plaintiff's works, 
which they were not authorized to publish. As to that 
edition, therefore, they submitted. 

The Lord CHAtrcELLOR, in his judgment, observed, '* If the doc- 
trine of lord C. J. Eyre is right, > (and I think it is) that publications 
may be of such a nature that an author can maintain no action at law^ 
it is not the business of this court, even upon the submission in the 
answer, to decree either an injunction, or an account of the profits of 
works of such a nature that the author can maintain no action at law 
fortheinvasionofthat which he calls his property, but which the policy 
of the law. will not permit him to consider his property. It is no answer 
th^tthe defendants ' are as criminal. It is the duty of the court to 
know whether an action at law would liey for. if not, the court ought 
not to give an account of the unhallowed pro^ta of libellous publica- 
tions. At 'present, I am in total ignorance of the nature of the work, 
and whether the plaintiff can have any property in it or not. But I 
will see these publications, and determine upon the nature of them^ 
whether there is question ejiough to send to law, as to the property in 
these copies ; for if not, I will act upon that submission in the answer. 

If upon inspection the work appears innocent, I will act upon 
that submission 3 if criminal, I will not act at all 5 and if doubtful, 
I wiD send that question to the law(*). ' 

It seems doubtful whether an action could be maintained 
for destroying a picture containing a scandalous libel upoh 
individuals, ^nd which had been publicly exhibited ; but it 

{l)r7. Vesey, i. 6 Petersdorff Abr. 557. 
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has been decided that the owner of such a libellous picture 
so destroyed, is, at most, only entitled to recover the Ttedue of 
the materials. 

Thus, in the case of Du Best v. Beresford, it appeared, that the 
picture in question, entitled La Belle et la Bite, or '' Beauty and' the 
Beast,*' was a scandalous libel upon a gentleman of fashion and his 
lady, who was the sister of the defendant. It was exhibited in a house 
in Pall Mall, for money, and g^eat crowds went daOy to see it, till the 
defendant one morning cut it in pieces. 

Lord Ellbnbobouoh. The only plea on the record being the 
general issue of not guilty, it is unnecessary to consider whether the 
destruction of this picture might or might not have been jurtified. The 
material question is, as to the value to be set upon the article destroyed. 
If it was a libel upon the persons introduced into it, the law cannot 
consider it valuable as a picture. Upon an application to the Lord 
Chancellor, he would have granted an injunction against its exhibi- 
tion, and the plaintiff was both civilly and criminally liable for having 
exhibited it. The jury, therefore, in assessing the damages, must not 
consider this as a work of art, but must award the plaintiff the value 
of the canvas and paint which formed its component parts('). 


SECTION v. 

Of Piratical Workt. 

As the law will not protect works which are immoral 
and unlawful, because there can be no ri^ht of property 
in such productions, so also it refuses its aid in preserving 
the exclusive use of books which have been pirated from 
previous publications. The law will not assist the robber in 
multiplying his spoil. 

We reserve to the third part of this book the full con- 
sideration of the subject of literary piracy. It will be suffi- 
cient, in this place, to state^ generally, that the law not only 
urithholds its protection from books which are wholly ^^rpted, 
but from those which are, tn substance, merelj^ copies, and 
imitations: or which, although in some parts different, yet 
are in general the same. 

Thus in a book of chronology (^), though the same facts 
must be related, yet if the new work transcribes literally page 
after page, although other parts of it are original, the former 
author will be entitled to recover damages, and consequently 
the pirate would be excluded from proceeding against any one 
who had subsequently copied the passages thus illegally 
taken. 

So also in the publication of original poems, together with 

(1) S Camp. 511. (2) Tnisler v. Murray, 1 East, 363, noU, 
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others which had been before^ published, a Court of ,Eq^\ty y^iii 
grant an injunctioa to restrain the publicationQ^ and.it. 
follows that the pirated part of the work will receive no 
protection. 

A similar decision was made with respect to an abridg'- 
ment of Cook's Voyage round the World(»). A bona fide 
abridgment or compilatio;(i is considered in tl^e nature of an 
original work ; but whole passages miist not be transcribed to 
the injury of die original author, nor the work abridged in a 
merely colorable mannerQ. It seems clear, that where these 
rules are violated, the law will not interfere between the first 
and subsequent pirates, or lend itself to the protection of 
property thus fraudulently obtained. 


CHAP. V. 

OF THE SPECIAL COPYRIGHT OF THE CROWN AND THE UNIVERSITIES, 
AND OF PUBLISHING PARLIAMENTARY AND JUDICIAL 

PROCEEDINGS. 

Sect. i. Of the former prerogative Copyright in Law Books^ 

Almanacs 9 and the Latin Qrammar, 

In the review which we have taken of the progressive 
stages of the law in relation to copyright in general, we passed 
over the peculiar and special nature of prerogative copyright. 
Before entering on the present state of the law in this respect, 
we may advert briefly to its past condition, and set forth the 
instances in which the Universities and the Stationers' Com^- 
pany, as well as the Crown, claimed , an exclusive right of 
printing; but which claims have been exploded by the learning 
and independence of the distinguished judges in recent times. 

We avail ourselves of the language of Mr. I^rskine in 
describing the; monopoly of printing, which formerly was 
exercised by the Crown. 

** On the first introduction of printing (says this distin- 
guished advocate), it was considered, as well in England as in 
other countries, to be a matter of state. The quick and exten- 
sive circulation of sentiments and opinions which that 
invaluable art introduced, could not but fall under the gripe 
of Governments, whose principal strength was built upon tne 
ignorance of the people who were to submit to them. The press 
was therefore wholly under the coercion of the Crown ; and 

(i) Case of Mason's Poems, per Lord BaAhutst, (e) 1 East, 363, note. 

(S) Vide p. 76 anU^ and Part III. post. 
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idl printing, not only of public books containing ordinances^ 
religious or civil, out every species of publicaium whatsoever, 
was regnlated by the King's proclamations, prohibitions, 
charters of privilege, and, finally, by the decrees of the Star 
Chamber, 

''After the demolition of that odious inrisdiction, the Long 
Parliament, on its rupture with Charles the First, assumed the 
same power which had before been in the crown ; and after 
the Restoration, the same restrictions were re-enacted, and 
re-annexed to the prerogative by the statute of the 13th and 
14th Charles II., and continued down by subsequent acts 
till after the revolution/' 

"The expiration of these disgraceful statutes (in 1694), 
by the refusal of Parliament to continue them an^ longer, 
formed the great era of the liberty of the press in ths country, 
and strip]>ea the crown of every prerogative over it, except 
that which, upon just and rational principles of Grovemment, 
must ever belong to the executive magistrate, namely, the 
exclusive right to publish religious or civil constitutions ; in 
a word, to promulgate every ordinance which contains the 
rules of action by which the subject is to live and to be 

govemed(*)." 

Amongst the works formerly claimed as exclusively 
belonging to the crown, or its patentees, were law books, 
almanacs, and the Latin grammar. 

From the time of 26th Henry VIII. down to the 12th 
Anne, various patents were granted to different persons, 
giving them full power to pnnt and re-print prerogative 
copies, in exclusion of all other persons. 

The King's printer in England enjoys the benefit to be 
derived from printing the Acts of Parliament, and other docu- 
ments of the state ; and the King's printers for Scotland and 
Ireland possess similar ptients. 

The Universities of Oxford and Cambridge, in common 
with the King's printer, claim a right to print all Bibles to be, 
circulated in England ; and the Company of Stationers yormer^ 
exercised, in conjunction with the Universities, an exclusive 
power of printing almanacs. 

We snail proceed to consider in their order the several- 
works which were thus anciently monopolized tmder the 
charters and patents granted by the crown. 

lit. Of law Books. 

The following were the reasons on which the monopoly 

(1) Ridgway's Ck>l].l8t vol. 
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in law books was attempted to be upheld, namely— -that this 
privilege had been always allowed, which was a strong argu- 
ment in its favor ; although it could not be said to amount to 
a prescription, as printing was introduced within time of 
memory ;— that it concerned the state, and was matter of 
public care ; — that it was in nature of a proclamation, which none 
out the King could make ; — that the King had the making of 
judges, Serjeants, and officers of the law;; — that though it 
could not be extended to a book containing a quotation of 
law, it applied to those in which the principsd design was to 
treat on tnat subject(0* 

The King's prerogative in law publications is now, 
however, treated as perfectly ridiculous('). Nothing, indeed, 
could be more preposterous thian the argument, that because 
the Kin^ appomted the judges, he had a monopoly in the 
publication of their decisions i It was urged, also, thdt 
as he paid for the' composition of the year books, he was 
entitled to them on the ground of purchase/ Mr. Justice 
Yates, however, in the cause of Millar v. Taylor(') observed, 
that the expence of printing prerogative books was, "in fact, 
no private disbursement of the King, hut done at the public 
charge, and formed part of the expences of Oovemment/' 

It could hardly, he said, be contended, that the produce of expences 
of a public sort, were the private property of the King, when purchased 
with the public money. He could not sell or dispose of one of those 
compositions. How, then,' could they be his private property, like 
private property claimed by an author in his own compositions ? 

Besides, thei purchase by the King could only comprise 
the right of an individual author. He did not compose the 
works personally, 'and could only acquire such right as a 
subject waa able to dispose of. It has never been contended 
that the mere act of purchasing a work, conferred on the 
purchaser of the manuscript a copyright beyond the interest 

(1) B4fper and StrMtir,4 Bac Ab. Art '* Prerogative." — In this case. Roper bought 

of the executors of Justice Crokif the 3rd part of his Reports, vvhich he printed. Colonel 

Streater had a grant for years from the crown for printing all law books, and printed 

upon Ropei^ on which Roper brought an action on the statute IStb and 14th Car. II. c 53. 

' Streater pleaded the King's grant. 

On demurrer, it was adjudged in B. R. for the plaintiff, against the validity of the 
patent $ on these reasons, that this patent tended to a monopoly — ^that it was of a large 
extent — ^that printing was a handicraft trade, and tio more to be restrained than other 
trades — that it was diflScuIt to ascertain what should be called a law book-^that the words 
In the patent, touching or eoneemmg the common or ttatutc laWf were loose and uncertain — 
that if this were to be conddered as an oflSce, the grant for years could not be good, as 
' it would go to executors and administrators, and that there was no adequate remedy In 
the way of redress in case of abuses by unskiliiilness, selling dear, printing ill, &c. 

But this judgment was reversed on a writ of error in Parliament. 

(9) 4 Burr. 9315. 3 Pere Williams, 955. (3) 4 Burr. 9384. 
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possessed by the author. The duration or extent of the right 
can in no degree depend on the purchaser : if it did so, it 
would follow^ that under the present Acts of Paliament the 
copyright in a book would continue for the life of the 
assignee^ and not for the life time of the author ; and a copy- 
right might thus easily be perpetuated, by the author seUmg 
his interest to two or more persons, and on the death of one 
of them, the sunriyors might transfer the copy to others, and 
so on for ever. 

2nd. Of Almanacs, 

A patent was granted by James I. for the exclusive 
printing of almanacs, and the right continued to be insisted 
upon by the Universities and Stationers' Company as matter 
of prerogative, after the final decision of the general question 
of literary property in 1774. 

The origin of the prerogative claim in these publications, 
is put upon the foUewmg curious reasons : — 

1st. Because derelict. 

2nd. Because almanacs regulate the feasts of the 
churchC). 

In the year 1778, Mr. Caman having made several 
improvements in the nature of the work, and published it on 
hiis own account, the Universities and the Stationers' Company 
filed a bill in Chancery to restrain the publication. 

The court having doubted the legsility of the patent, 
directed a case to the Common Pleas ; the judges of which 



ground by 
mentioned judgments in the Kind's Courts.'' 

Mr. Erskine was heard against the bill at the bar of the 
House of Commons, and it was rejected by a majority of 
forty-five votes(*). 

(1) Mod. S56. (2) 8 Blac. Rep. 1004. 

(S) Vol. 57, JournaU, 388. It is from the gplendid speech on this occasion that we 
have made (he extract at the commencement of this section. 

* In contrast to this tide of the bill given to it by its proposer, Mr. Erskine face- 
tioosly adduced the following, as more truly characterizing its nature : — 

** Whereas the Stationers' Company and the two Universities, for above a century 
last past, contrary to law, usurped the right of printing ahnanacs, in exchision of the rest 
of His Majesty's foithful people, and have from dme to time harassed and vexed divers 
good subjects of our Lord the King for printing the same, till checked by a late decision 
of the Courts of Law : 

Be it therefore enacted, that this' usurpation be made legal, and be confined to them 
in future." 

** This would have been a curionty indeed, and would have made some noise in the 
House, yet it is nothing but the plain and simple truth ; the bill could not pass without 
malung a sort of bolus of the preamble to swallow it in." 
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3ri2» Of the Latin Grammar. 

The claim to a prerogatiye copyright in the old Latin 
gmnunary was grounded on the allegation that the work had 
been originally written and composed at the King's expence(0* 

But this pretension, like that in favour oi law books, is 
now considered as wholly untenable('). 

The late Sir W. D. Evans, in discussing the prerogative 
of the crown, well observes, that although it may oe rawer a 
matter of curiosity than one of practical utility, the examina- 
tion of the nature and foundation of the right will certainly 
lead to the conclusion, that such right could have had no 
legitimate origin upon any principles of the common law at 
present acknowledged. It seems, indeed, that the only occa- 
sion on which the validity of any of these patents was fiiUy 
considered in a court of law ,as between the public and the 
crowni, it was decided against them. 


SECTION II. 

Of the Prerogative Copyright in Aet$ of State. 

The works in which a prerogative copyright is still 
retained, (though with regard to some of them most incon*" 
sistently) are the following : — 

1st. Acts relating to the state, namely, the statutes^ the 
King's proclamations, the orders of Council. 

2na. Acts relating to the church, namely, the liturgical 
and other divine service, and the English translation of the 
Bible. 

In some of these the crown maintains, by its own printer, 
a sole copyright; and in others it is exercised conjointly with 
the Universities, under their respective charters. 

Ut. Of the SiahKtes. . 

On grounds of political and public convenience, it is said, 
that the King, as executive magistrate, has the right of pro- 
mulgating to the people all acts of state and govemmentO^ 

Mr. Justice Yatbs. ^'The right of the crown to the sole and 
exelusive printing of what is called prerogative copies, is founded on 
reasons of religion or state. The only consequences to which they 
lead are of a natural and public concern, respecting tlie established 
religion or government of the kingdom. 

« 

(1) 4 Burr. S329, 9401. <e) lb. 3315. 3 Pere Williams, 255. 

(3) 2 Blac Com. 410. 
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Lord Mansfield considered the existence of prerogative copies as 
merely a modification of the general and common right of literary 
property. 

He discussed at length the position that crown copies were founded 
solely on property, and said^ that in Basket's case^) they had no notion 
of the prerogative of the crown over the press^ or of any poiittario 
restrain it by exclusive privileges, or of any power to control the sub- 
ject matter upon which a m^n. might write, or the manner in whi<^he 
might treat of it. They rested upon property from the King's rightof 
priginal publication. ,The copy of the Hebrew Bible, the. Greek Testa^ 
jneht, or the Septuagint, does not belong to the King-^it is commoii ; 
but the English translation he bought, and therefore it has been con- 
,cluded to, be his property. His power rests in property. His sole nght 
rests on the foundation of property in the copy by the Common Law, 
What other ground (said he) can there be for the King's having a pro- 
perty in the Latin grammar, (which is one of his most ancient copies) 
than that it was originally composed at his expence ? 

The exclusive right of printing Acts of Parliament and 
other matters of state, has been looked upon more favorably 
than the other branches of the prerogative in question. 

Lord Clare, in the case of Grierson v. Jackson('), said he could 
very well conceive that the King should have a power to grant a 
patent to print the Statute Books, because it was necessary that 
there should be a responsibility for correct printing, and because 
copy can only be had from the Rolls of Parliament, wmch are within 
the authority of the crown. 

Sir William D. Evans observes, that the legal right 
in this monopoly of the statutes, considered with relation 
to its origin, rests upon no juster principles than the 
exploded rights respecting the Latin grammar and alma- 
nacs. Previous to the invention of printing, the usual 
course was to send the statutes to be proclaimed by 
the Sheriffs. Then, as now, every subject was bound to 
have taken notice of the contents of them at his peril; 
and there is not the slightest trace of authority for a re- 
striction of the employment of making manuscript copies, 
which, to the lawyers and judges of that day, must have been 
essentially necessary, although in case of any question arising 
judicially with respect to the contents of a statute, the original 
record, or some duly authenticated copy, would of course be 
resorted to ; and the learned Annotator adds, that he cannot 
discern any legal principle upon which a discovery, that had 
the effect of facilitating the multiplication of copies, couM 
limit and restrain that common right of producing such 
copies which previously existed. In fact (says he), this 
authority, originally claimed by the crown, had no particular 

(1) 1 Bl. 105. 2 Burr. 661. (2) Ridgway's Reports, 304. 
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telation to the benefit of affording to the pubiic more 
accurate information upon the ordinances of Parliament, than 
could otherwise haire been obtained; but was merely one 
amongst many other instances of the application of that 
general overwhelming system of monopoly, which is now 
reduced to very circumscribed limits, and supported only 
upon grounds and principles that in former times were never 
thought of. 

We conclude this part of the subject by referring to the 
case of Baskett v. The University of Cambridge, which is always 
quoted in support of the prerogative copyright ; but it is 
observable that the parties in this litigation were equally 
interested in upholding the general prerogative, though they 
had quarreled about its exercise in tnat particular instance. 

in that case the plaintiffs, who were the King's printers, 
brought a bill into the Court of Chancery to restrain the 
defendants from printing or sellinga book entitled, '^ An exact 
Abridgment of all the Acts of Parliament relating to the 
Excise on Beer, &c." It was sent into the King's Bench 
for the opinion of the court upon the Acts of Parliament 
and Patents. 

Several letters patent were insisted oh by the plaintiffs, the last 
'bore date in the 12th year of Queen Anne, by which the sole power 
of printing all, and all sorts of abridgments of all and singular 
statutes and Acts of Parliament, was given to the grantees, with a 
prohibition against all others. 

On the other hand, the defendants contended that by a patent 
granted in the 26th year of Henry VIII . they might lawfoUy print, 
within the University, all manner of books approved by the Chan- 
cellor and Vice-Chancellor, and three doctors, and might put them 
to sale wherever they pleased ; and that by a patent dated 3 Car. I. the 
King confirmed that right to the University, notwithstanding any 
grant or prohibition contained in the subsequent letters patent, or any 
of them, 

The case wad argued four times during the space of six years, 
-and the following certificate was made by Lord Mansfield and the 
.other judges. 

*' Having heard counsel on both sides> and considered of this 
cpu(e, we. are of opinion that during the term granted by the letters 
patent, dated the 13ih ef October, in the 12th year of the reign of Queen 
Anne, the plaintiffs are entitled to the right of printing Acts of 
Parliament, exclusive of all other persons not authorized to print the 
same by prior grants from the crown. 

'' But we think that by virtue of the letters patent, bearing date 
the doth dayof /uZy,in the 26th year of the reign of Kin^ Henry VIlI.,and 
the letters patent bearing date the 6th of February, in the 3rd year of 
the reign of King Charles I. the Chancellor, Masters^ and scholars of 


106 SPECIAL OB PBEB06ATIVB COPYEIOHT. 

the University of Cambridge are entrusted with a cmcurreni authoritf 
to print Acts of Parliament^ and abridgments of Acts of ParUament, 
widiin the said University^ upon the terms in the said letters patent(') . 

Cf the Statutei jmblished with Notes and Seleetms of the Statuies. 

It seems to have been agreed that the privileged copies 
may be printed by others than those having the patent right, 
if accompanied by bona Jide notes. 

In the case of Baskett v. Cunningham(')« the defendant, 
in conjunction with several booksellers, was publishing in 
weekly numbers A Digest of the Statute Law methodized 
under alphabetical heads, with large notes from Lord Coke, 
and other writers on the law. He had contracted with 
Strahan and Woodfall, the proprietors of the patent for 
printing law books, to print this work, and it was printed at 
their press. Baskett, the King's printer (whose patent 
extended to all statutes), filed a biU for an injunction, it was 
urged that the book was not within the meaning of the 
letters patent, being a work of labor <and industry, and the 
method entirely new. 

The Lord Chancellob, however, was of opinion, that the work 
was within the patent of <the King's printer, and that the notes were 
merely collusive. But he would not interfere between the two con- 
tending patents in the summary method of injunction, but left them 
to adjust their respective rights in the course of law. He, therefore^ 
ordered an injunction to issue to restrain the proprietory from printing 
at any other than at a patent press 5 which, as Woodfall and Strahan 
were strictly in league with Baskett, and were at that time jointly 
concerned in a new edition of the Statutes, was equivalent to a total 
injunction, the law printers finding means to elude their contract with 
Cunningham. 

2nd. Of Proclamatums and Ordert in Council 

Though it was decided in the case of Baskett v. The 
University of Cambridge(')« that the University had, under 
letters patent, a concurrent authority with the Crown to 

{>rint Acts of Parliament, and abridgments of Acts of Par- 
iament, within the University, it seems this authority has 
not been extended to the King's Proclamations, Orders in 
Council, and other State Papers. These latter Acts of State 
would, therefore, appear vested in the king's printer solely. 

(1) Baskett v. University of Cambridge, 1 Bla. Rep. 105. 3 Burr. 660. 
(S) 1 Bl. Rep. 370. S Eden, 137. t Bvaiis'f Stat. 62t. 
(3) S Burr. 661. 1 Blac Rep. 105, dted page 105 ante. 
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SECTION III. 

Of the Copyright of the King as head of the Church. 
\9t. Of the Engli^ Translation of the Bible. 

The King's prerogative in the exclusive printing of the 
Bible^ is confineoi to the English translation ; wnich^ it is said^ 
he bought, and^ therefore, it has been concluded to be his 
propertyC). 

Mr. Justice Elackstone rests the claim of the King 
on the ground as well of his being the Head of the Church, 
as of original purchase. " On these two principles combined 
(he says)^ the exclusive right of printing the translation of 
the Bible is founded(')." 

The assumption of the private purchase, however, being 
now altogether abandoned, and the claim depending entirely 
on the exercise of the prerogative, during a period insufficient 
to constitute a prescriptive right, it seems by no means clear 
that the patent could be sustained in a court of law. 

There are conflicting authorities on the subject; and the 
only instances iii which the prerogative has been apparently 
upheld, were on occasions of disputed title between rival 
patentees, neither of whom were competent to moot the 
general question upon the footing of the public interest. 

Upon an application for an injunction against printing 
an edition of the Bible in numbers, with prints ana notes. 
Lord Clare, the Chancellor of Ireland, asked if the validity 
of the patent had ever been established at law ? and said, he 
did not know that the Crown had a right td grant a monopoly 
of that kind. 

In the course of the discussion he made the following observations. 
^ I can conceive that the King, as the Head of the Church, may say 
that there shaU be but one man who shall j^rint Bibles and Books of 
Oommon Prayer for the use of churches and other particular purposes ; 
but I cannot colKieiv^ that the King has any prerogative to grant a 
inon<]^poly as to Bibles for the instruction of "mankind in the revealed 
religion ; if he had, it would be in the power of the patentee to put 
what priee he pleifsed upon the book, and thus prevent the instruction 
of men in^the Christian religion%"> 'f If .£ver«there was a time which 
called aloud for the dissemination of religious knowledge, it is this 5 
and, therefore, I should with great reluctance decide. in favor of such 
a monopoly as this, which must necessarily confine the circulation of 
the book." *' As to very particular purposes, I have no doubt that 
the patentee has an exclusive right to print Bibles and Prayer Books -, 
but unless I am bound down >ery strictly, I will not deterfnine upon 

"(1) ^ Burr. «405. C^) 2 Comm. 410. 
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motioii that no man but the King^s printer has a right to print sadb 
woiks as these.** 

'' In giving judgment he said^ that the case which had been 
mentioned seemed to intimate that it never had been solemnly decided 
how fax the prerogative extends to give a sole and cxckisive right of 
printing Bibles. Many of the old cases upon the subject were deter- 
mined upon the principle of the Licencing Act;" and the motion was 
refnsed('). 

A contrary decision, however, was pronounced some yean 
afterwards in the case of the Universities of Oxford and 
Cambridge v. RichardsonC), in which an injunction against 
the King's printer in Scotland (who had a patent for the sale 
of Bibles) was granted, restraining him from printing or 
selling them in &gland. 

This took place on an interlocutory motion before the hearing €»f 
the cause, on the ground that possession, under color of title, was 
sufficient to warrant the injunctTon, until it was proved at law that 
there was no real tiUe. In the course of the case it appeared thatdn 
the year 1718, Sir Joseph Jekyll, as Blaster of the Rolls, had granted 
an injunction in a sinular case, which was supported upon appeal 
before the Lord Chancellor 3 and also tiiat a decree of the Court of 
Session had, in the year 1717> been reversed by the House of Lords 
in f&vor of the King's printer in England^ confining the right of the 
Scotch printer to Sa)dand. 

In this case, also, it is evident that the general principle 
could not be investigated between patentees who derived 
their title, if valid, from the same source. 

Of the Bible in the Original Languages, and portimu of the 

English Translation, 

Neither the Hebrew Bible, the Greek Testament, nor the 
Septuaginty belong to the King. Lord Mansfield (as 
before referred to) pronounced them to be unquestionably in 
common ; and added, that if any man should turn the Psalma, 
or the writings of Solomon or Job, into verse^ the King could 
not stop the printing or the sale of such a work. It would 
be the author's work. '* The King has no power or control 
over the subject matter — ^his power rests in property." 

Neither has any attempt ever been made to prevent any 
person from publishing a translation of one book, or of a 
part of the Bible, from the original text, and enjoying a 
copyright in his production^)* 

(1) Oricnon ▼. Jackson, Ridgway's Rep. 304. 2 Evans's Stat 630. 
(f.) 6 Vesey, 689. (3) Godson on Copyiight, 3S5. 


COMAK>N PRAYERS. 109^ 

2nd. Of the Cmnnum Ptayer Book, Sfc, 

• Upon the same principle as Head of the Churchy the 
l^ing has a right to the exclusiye publication of Liturgical 
and other books of divine service. 

In Eyre and Strahan v. Caman, which was decided in 
the Court of Exchequer, a bill was filed to restrain the 
defendant from publishing a form of prayer, which had been 
ordered by His Majesty to be read in all churches. 

The plaintiffs were the King's printers. The grant 
which was vead, imported to be a grant, of . the office of 
priater to His Majesty, and his successors, of (amongst 
other things) . all Bibles and Testaments in the English 
language ; and of all Books of Common Prayer, and Admmisr; 
trations of the Sacraments, and other Rites and Ceremonies of 
the Church of England ; in all volumes whatsoever heretofore 
printed by the King's printer, or to be printed by his com- 
mand ; and of all other books which he, his heirs or successors, 
should order to be used for the service of God. in the Church 
of England. 

The bill stated, that in December, 1779, a form of prayer 
was ordered by His Majesty to be used in all Churches and 
Chapels throughout England and Wales, upon the 4th of 
February, 1780 ; that it was printed by the plaintiffs, and a 
sufficient number thereof circulated for sale at sixpence each, 
which was a reasonable price, and at which they had been 
formerly sold; that the defendant had printed and sold a 
great number of them. 

The court held that the grant was founded on public 
convenience, was supported by long usage, and the injunction 
was accordingly continued(0* 


SECTION IV. 

Of publishing Proceedings in Parliament and Courts of Justice. 
1st. Of Parliamentary Proceedings. 

Both Houses of Parliament consider a publication of their 
proceedings as a breach of privilege. By sufferance^ however, 
the reports of the debates are allowed to appear in the diurnal 
and other periodical works. Not only tne speeches of the 
Uiembers, but copies of documents, printed at the direction 
of either House^ are thus circulated for the information of the 

(1) E. T. 1781. 5 Bac. Ab. 597. 
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public ; and it seen* diat the Courts of Justice will not inter- 
fere to restraia such publications, even when tbe matter com- 
prised indiem is libellous, provided it be a true account \>f 

the fffDceedings(0- 

Thus the same reasons which justify the publication of 
judicial proceedings, were held to warrant tho^e pf the senate. 

It is, said Mr. Justice Lawrence, of advantage to the public^ 
and even to the legislative bodies, that true accounts of their proceed- 
ings should be generally circulated ; and they would be deprived of 
that advantage if no person could publish the proceedings without 
being punished as a libeller. Though the defendant in the case before 
the court was not authorized by the House of Commons to publish 
the report in question, yet as he only published a true copy of it, the 
rule for a criminal information was dischaigedC). 

2nd. Of Judicial Proceedings. 

The House of Lords, in its judicial capacity, exercises an 
exclusive privilege in publishing its own proceedings as the 
supreme court of judicature. The course usually adopteld by 
the House is to direct the Lord Chancellor to cause tne pub- 
lication of the proceedings, and to prohibit all other persons. 

Lord Bathurst, in a case of Bathurst v. Kearsley, granted an 
injunction in favor of the printer under his authority, of the trial of 
the Duchess of Kingston('). 

Lord Erskine, upon the precedent of the last decision, ordered 
an injunction, imtil the hearing in the case of Gurney v. Longman^ 
with respect to the trial of Lord Mc^viUe, at the same time intimating^ 
that unless he had a strong impression that at the hearine he should 
continue of the same opinion, and should grant a perpetual injunction, 
he would not then grant.an ii^unctioB(^}. _ 

But on the day of his quitting office as Lord Cih^^cellor, he 
desired that he should be understoi)d that he had not delivered any ' 
judgment, further than by granting the injunction until the hearing 
upon the precedent of the former case of Bathurst v. Kearsley, and 
should therefore consider the question as open in any future stage. 
A demurrer was afterwards put in, but was never argued, a compro- 
mise taking place. 

In the Court of Common Fleas, in the time of C. J. Eyre, an 
action was brought- by Ottrrie against fValier, the proprietor of '^The 
Times," for publishing a supposed libel, which consisted in merely 
stating a speech made by a counsel on a motion for leave to file a 
criminal information. 

The Chief Justice, who tried the cause, ruled, that this was not a 
libel, nor the subject of an action, it being a true account of what 
had passed in court 5 and in this opinion the Court of Common Pleas 

(1) 8 T. R. 296-7. Godson, 253, 341. But see 7 East, 503. 

(«) 8 T. R. 298. (S) Cited 13 Vesey, 493. (4) 13 Vesey, 493. 
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afterwards^ on a motion for a new trials all concurred^ though some 
of the judges doubted whether or not the defendant oould avail 
himself of that defence on the general issue. 

In a subsequent case in the Court of King*s Bench> Mr. Justice 
Lawrence entered somewhat fully into the question^ and said^ the 
proceedings of courts of justice are daily published^ some of which 
highly reflect on individuids. Many of these proceedings contain no 
point of law> and are not published under the authority or the sanc- 
tion of the courtSj but they are printed for the information of. the 
public. 

Though the publication of such proceedings (he continued) may 
be to the disadvantage of the particular individual concernedly yet it is 
of vast importance to the public that the proceedings of Courts of 
Justice should be universally known. The general aidvantage to the 
country in having these proceedings made public, more thai^ couii- 
terbalances the inconveniences to the private persons whose conduct 
may be the subject of such proceedingsf* )• 

III a later case. Lord Ellenborough and Mr. Justice 
Grose observed, that it must not be taken for granted that 
the publication of every matter which passes in a Court of 
Justice, however truly represented, is, unaer all circumstances, 
and with whatever motive published, justifiable ; but that 
doctrine must be taken with grains of allowance. 

It often happens, said Lord Ellenborouoa, that circumstances 
necessary for the sake of public justice to be disclosed by a vntness in 
a judicial inquiry, are very distressing to the feelings of individuals on 
whom they reflect : and if such circumstances were afterwards wan- 
tonly published, I should hesitate to say that such unnecessary publi- 
cation was pot libellous, merely because the matter had been given in 
evidence in a Court of Justice^). 

It seems at all events clear^ that the several Courts of 
Justice possess the power of restraining the publication of a 
trial during its progress. 

Thus in the case of The Kins against ChrnenH^), it was 
held, that a court of general gaol delivery has the power to 
make an order to prohibit the publication of the proceedings 
pending a trial likely to continue for several successive days, 
and to punish disobedience of such order by fine. 

The facts were as follows : on the 17 th of April, 1820, 
Arthur Thistlewood was put upon his trial at the Old Bailey, 
upon an indictment for high treason. 

Lord Chief Justice Abbott, one of the justices, stated 
publically before the commencement of the trial, that as 
there were several persons charged with the offence of high 
treason by the same indictment, whose trials were likely to be 

(1) 8 Term Rep. 298. (t) 7 East, 603. (3) 4 Bam. and Aid, 218. 
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taken one after another, he thought it necessary strictly to 
prohibit the publishing of any proceedings of that or any 
other day, until the whole trial should be brought to a condxi- 
ision, and that it was expected all persons would attend to 
the admonition. 

This order was infringed by the Observer Newspaper, 
and the proprietor was finea £600 for a contempt of Court. 

An appeal was subsequently made to the King's Bench, 
and a rule nisi obtained to remove the case by certiorari into 
that court. . Oo the argument for a rule absolute, the follow- 
ing judgment was pronounced by the remaining judees of the 
court — the Chief Justice and Mr. Justice Best (be^re whom 
the order was made) having briefly stated their adherence to 
their former opinions. 

Bayley, J. As to the validity of the order, it was contended in 
aigument^ firsts that the court had no power to make an order prohibit- 
ing the publication of these trials pending the proceedings. Now, in 
order to judge . of that, it becomes necessary to consider what the 
nature of the proceedings was. An indictment had been found i^ainsrt 
a number of individuals for the crime of high treason, and they were 
then about to be tried. The whole trial of all these individuals con- 
stituted one entire proceeding $ for if they had not severed in their 
challenges, the prisoners would have been tried all at once. In point 
of fact, however, they did sever in their challenges, and were tried 
seriatim. It could not, therefore, be said, that the whole proceedings 
- was terminated until the last of those prisoners had taken his trial. 
Now the court before whom the trial was about to take place, was a 
court of general ^aol delivery, and had authority to make any order 
which they might judge to be necessary, in order to preserve the purity 
of the administration of justice, in the course of the proceedings then 
depending before them, and to prohibit any/publication which might 
have a tendency to prevent the fair and impartial consideration of the 
case. On the present occasion it occurred to the court that it would be 
of great importance, with a view both to the interest of the prisoners 
and that of the public, that a publication like the present should be 
prohibited until niter the termination of all the trials ; and if upon the 
first trial one or. more of the witnesses had been of doubtful character, 
it might have been of the utmost importance to keep them apart from 
the rest, and to examine carefully whether upon each successive trial 
they continued to give the same account which they did upon the 
first. Now all this would be prevented if by a publication like the 
present such persons were- enabled to see a printed account of the 
trial> and to read over not only their own evidence, but also that of 
the other witnesses who had been examined. This would give them 
an opportunity of explaining those ^ parts of their statement which 
might be at variance with the other facts proved in the case. But it 
is argued, that if the court have this power of prohibiting publication, , 
there is no limit to it^ and that they may prohibit altogether any 
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publication of the trial. I think that does not follow. All that has 
been done in this case is very different -, for the prohibition here has 
only been until the whole trial was completed. 

HoLROTD^ J. This was an order made in a proceeding over 
which the court had judicial cognizance : the subject matter respecting 
which it was made> was then in the course of judicature before them. 
I'he object for which it was made was clearly^ as it appears to me, 
one within their jurisdiction^ viz. the furtherance of justice in pro- 
ceedings then pending before the court } and it was made to remain 
in force so long^ and so long only^ as those proceedings should be 
pending before them. Now I take it to be clear that a Court of 
Record has a right to make orders for regulating their proceedings^ 
and for the furtherance of justice in the proceedings before them^ 
which are to continue in. force during the time that such proceedings 
are pending. It appears to me that the arguments as to a further 
power of continuing such orders in force for a longer period, do not 
apply. It is sufficient for the present case that the court have that 
power during the pendency of the proceedings. This order was made 
to delay publication only so long as it was necessary for the purposes 
of justice, leaving every person at liberty to publish the report of the 
proceedings subsequently to their termination, I am, therefore, of 
opinion that this was an order which the court had power to -make. 
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SECOND PART, 
OF TflE LIBRARY TAX, 

Aim 

RE6ISTRY AT STATIONERS' HALL. 


CHAP*' I. ANALYSIS OF THE STATVTE 64 OKO. IH. CAP. 156. 


Hbct. I. Of ike Tom (m Origifmi Works* 

The first section of thie act commences by reciting the 
statute of Anne, so far as relates to the delivery of nine 
copies of each book, on the best paper, for the use of the 
several libraries therein mentioned; and after also reciting 
the 41st Geo. III. cap. 107, in regard to the additional two 
copie«f for Ireland, it is then stated, that it is expedient that 
future copies qf books should be delivered to the libraries 
therein mentioned, with the modifications provided by the act. 

It then proceeds to repeal so much of the acts of Anne, 
and 41st Geo. III. as required the delivery of the copies. 

The following is the preamble of the statute, and the 
enacting part of the first clause. 

Whereas by an act, made in the eighth year of the reign of Her 
late Migesty Queen Anne, intituled An act for the encouragement of 
learning, by vesting the copies of printed books in the authors or 
purchasers of such copies, during the times therein mentioned, it was 
among other things provided and enacted, that nine copies of each 
book or books, upon the best paper, that from and after the tenth day of 
April, one thousand seven hundred and ten, should be printed and 
published as in the said act mentioned, or reprinted and published 
with additions, should, by the printer and printers thereof, be delivered 
to the warehouse- keeper of the Company of Stationers for the time 
being, at the hall of the said company, before such publication made, 
for the use of the Royal Library, the libraries of the Universities of 
Oxford and Cambridge, the libraries of the four Universities in 
Scotland, the library of Sion College in London, and the library of the 
Faculty of Advocates at Edinburgh $ which said warehouse-keeper is 
by the said act required to deliver such copies for the use of the said 
libraries ; and that if any proprietor, bookseller, or printer, or the 
said warehouse-keeper, should not observe the directions of the said 
act therein, that then he or they so making de&ult in not delivering 
the said printed copies, should forfeit, besides the value of the said 
printed copies, the sum of five pounds for every copy not so delivered : 
And whereas b^ an act made in the forty-first year of the reign of 
His present Migesty, intituled An act for the further encouragement of 
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ieamiHg m th6 United Kingdom of Great Briiunr aad' Ireliftd^ by 
securing the copies and copyright of printed boak^ t^ the authors ^ smh 
boohs or their assigns, for the time herein mentioned, it is amongst 
ot^er tbings provided and enaeted^ that in addition to the nine copies 
reqwfred by low to be delivered to the warehouse-keeper of the said 
Company of Stationers, of each and every book and books which shall 
be entered in the register books of the said company, two other copies 
shall in like manner be deBvered for the use of the library ot the 
College of the Holy Trinity, and the library of the Society of the 
King^ Inns in Dublin, by the printer and printers of all and everf 
such book and books as^ should thereafter be printed and published, 
and the title of the copyright whereof should be entered in the said 
register book of the said company : And whereas it is expedient that 
copies of books hereafter printed or published, should be delivered to 
the Gbraries herein-afier mentioned, with (he modificaUons-itiB^ shall be 
provided bv this act ^ may it therefore please your Majesty that it may 
oe enacted, and be it enacted by the King*$ most exceUleiit Msyesty, 
by and with the advice and consent of the Lords Spiritual and Temporal^ 
and CommonSi in this present Parliament assembled, and by the 
authority of the same, that so much of the said several recited acts of 
the eighth year of Queen Anne, and of the forty-first year of His 
present Majesty, as requires that any copy or copies of any book or 
books which shall be printed or published^ or reprinted and published 
with additions^ shall be delivered bv the printer or printers thereof to 
the warehouse-keeper of the said Cfompany of Stationers-,. for the> use 
of any of the libraries in the said act mentioned, and as requires the 
delivery of the said copies by the said warehouse-keeper for the use of 
the said libraries, and as imposes any penalty on such printer or 
warehouse-keeper for not delivering the said copies, shall be, and the 
same is hereby, repealed. 

In the second section it is enacted, that eleven printed 
copies of the whole of every book, upon the paper on which 
the largest impressidti ^ball h0 printed for sale, together with 
maps and prints, ou demand made in Tvritmg at the pubUsher's 
within twelve months, shall be delivered to the warehouse- 
keeper of the Stationers' Company, within one month after 
such demand, for the use of the libraries following : videlicet. 

The British Museum, 

Sion College, 

The Bodleian Library at Oxford, 

The Public Library at Cambridge, 

The Library of the Faculty of Advocates at Edinburgh, 

The Libraries of the four Universities of Scotland, 

Trinity College Library, and 

The King's Inns Library, at Dublin. 

And the warehouse-keeper is required, within one month 
after such deposit, to deliver the same for the use of the 
libraries* 

i2 
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We here present so much of the second section as related 
to the preceding analysis. 

n. And be it further enacted^ that eleven printed copies of the 
whole of every book, and of every volume thereof, upon the paper 
upon which the largest number or impression of such book shall be 
printed for sale^ together with all maps and prints belonging thereto, 
which, from and after the passing of this act, shall be printed and 
published, on demand thereof being made in writing to, or left at the 
place of abode of, the publisher or publishers thereof, at any time 
within twelve months next after the pubhcation thereof, under the hand 
of the warehouse-keeper of the Company of Stationers, or the libra- 
rian or other person thereto authorized by the persons or body politic 
and corporate, proprietors or managers of the libraries following, 
videlicet, the British Museum, Sion College, the Bodleian Library at 
Oxford, the Public Library at Cambridge, the library of the Faculty of 
Advocates at Edinburgh, the libraries of the four Universities of 
Scotland, Trinity College Library, and the King's Library at Dublin, 
or so many of such eleven copies as shall be respectively demanded on 
behalf of such libraries respectively, shall be delivered by the publisher 
or publishers thereof respectively, within one month after demand made 
thereof in writing as aforesaid, to the warehouse-keeper of the said 
Company of Stationers for the time being; which copies the said 
warehouse-keeper shall, and he is hereby required to, receive at the hall 
of the said Company, for the use of the library for which such demand 
shall be made, within such twelve months as aforesaid 3 and the said 
warehouse-keeper is hereby required, within one month after any such 
book or volume shall be so delivered to him as aforesaid, to deliver the 
same for the use of such library. 


SECTION II. 

Of the Tax on Second and subsequent Ediiions. 

By tbe third section it is provided, that no copy shall be 
demanded or delivered for the use of the libraries of any 
second or subsequent edition of any book, unless the same 
shall contain adauions or alterations. 

And such additions or alterations only, if printed in an 
uniform manner with the former editions of the book, may 
be delivered for the use of the libraries entitled to such 
former editions. 

The following is the clause in full. 

in. Provided always, and be it further enacted, that no such 
printed copy or copies shaJl be demanded by or delivered to or for the 
use of any of the libraries herein before mentioned, of the second 
edition, or of any subsequent edition of any book or books so 
demanded and delivered as aforesaid, unless the same shall contain 
additions or alterations : and in case any edition after the first, of any 
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book SO demanded and delivered as aforesaid^ shall contain: any addition 
ar alteration^ no printed copy or copies thereof shall be demanded or 
delivered as aforesaid^ if a printed copy of such additions or alterations 
only, printed in an uniform manner with the former edition of su<^h 
book^ be delivered to each of the libraries aforesaid, for whose use a 
copy of the former edition shall have been demanded and delivered as 
aforesaid. 


SECTION III. 

Of Periodical PubUcatums. 

In the case of magazines, reviews, or other periodical 
publications, it is provided that it shall be sufficient to make 
such entry in the register book of the Company, within one 
month next after the publication of the first number or volume 
of such magazine, review, or other periodical publication(0* 


SECTION IV. 

Of Maps and Prints and the quality of Paper, 

All maps and prints belonging to the works delivered, 
must accompany them('). 

The copy of every book that shall be demanded by the 
British Museum, (according to the third section) must be 
delivered of the best paper on which such work shall be printed. 
The copies for the other public libraries are directed to 
be upon the paper on which the largest number or impression 
shall be printea for sale('). 


SECTION V. 

Of the Registry of Boohs at Stationers" HaU. 

In order to ascertain what books shall be from time to 
time published, it is by the fifth section enacted, that publishers 
shall enter them at Stationers' Hall, within one calendar month 
after the day on which they shall be first sold, published, 
advertised, or offered for sale within the bills of mortality, or 
within three calendar months for books published in any other 
part of the United Kingdom, and one copy on the best paper 
to be delivered for the use of the British Museum. 

The payment for each entry in the register book of the 
Stationers' Company, is two shillings, and it may be inspected 

(1) SecUon V. 54 Geo. III. (2) Section II. lb. (3) lb. 
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«^ti«jtl jftefiM»abl^ tiffBBB on th« payment of one shilUog to the 

A oertifieate iof the entry may also be obtained on payii^ 
one filing. 

The clause thus far referred to^ is as foHows : 

V. And in order to ascertain what books shall be from time to 
time published, be it enactedi that the publisher or publishers of any 
and every book demandable under this act, which shall be published at 
any time after the passing of this act, shall, within one calendar month 
after the day on which any such book or books respectively shall be 
first sold, published, advertised, or offered for sale, within the biUs of 
QoortaUty, or within three calendar months if the said book shall be 
sold, published, or advertised in any other part of the United Kingdom, 
enter the title to the copy of every such book, and the name or names 
and place of abode of the publisher or publishers thereof, in the 
register book of the Company of Stationers in London, in such 
manner as hath been usual with respect to books, the title whereof 
hath heretofore been entered in such register book, and deliver one 
copy, on the best paper as aforesaid, for the use of the British Museum ; 
which register book shall at all times be kept at the hall of the said 
company ', for every of which several entries the sum of two shiUings 
shall be paid, and no more 5 which said register boc^ may at all 
seasonable and convenient times be resorted to and inspected by any 
person 5 for which inspection the sum of one shilling shall be paid to 
the warehouse-keeper of the said Company of Stationers -, and such 
warehouse-keeper shall, when and as often as thereto required, give a 
certificate under his hand of every or any such entry, and for evwj 
such certificate the sum of one shilling shall be paid. 
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SECTION VI. 

0/ the Duty of the Warehouse-keeper. 

The sixth clause enacts, that the warehouse-keeper of 
the Company shall, withou^t any greater interval than three 
months, transmit to the libraries correct lists of the books 
entered, and on request of the libraries call on the publishers 
for the copies to be demanded. 

The wording of the clause is as follows : 

VI. Aad be it further enacted, that the said warehouse^keeper 
•pf libe -Gompany of Stationers shall from time to time> and at all 
times, without /any .greater interval than three months, transmit to the 
librarian or other pevson authorized on behalf of the libraries before 
mentioned, correct lists of all books entered in the books of the said 
company, and not contained in former lists ; and that on being required 
so to do by the said librarians or other authorized person, or either of 
them, he shall call on the publisher or publishers of such books for as 
many of the said copies as may have been demanded of them. 


PENALTIES. U9 

SECTION Til. 

OJ the Penalties far non'regutration. 

In case the titles of books are not duly made in the 
Stationers^ Registry within the period prescribed, the pub- 
lisher is liable to forfeit five pounds, togedier with eleven 
times the price at which the book shall be sold or advertised, 
to be recovered, with full costs, by the party injured, in any 
Court of Record. 

The words of the clause Bxe the following : 

And in case such entry of the title of any such book or books 
shall not be duly made by the publisher or publish^ of any such 
book or books^ within the said calendar monui, or three months, as 
the case may be,rthen the publisher or publishers of such book pr 
books shall forfeit the sum of five pounds, together with elevenJimes 
the price at which such book shall be sold or advertised, to be reco- 
vered, together with full costs of suit, by the .person or persons, body 
politic or corporate, authorized to sue, and who shall first .sue for the 
same, in any Court of Record in the United KingdoiPj by action of 
debt, bill, plaint, or information, in which no wager of law, essoign, 
privilege, or protection, nor more than one imparlance, shall be 
anowed('). 

SECTION VIII. 

Of the Place of delivering the Books. 

If any publisher be desirous of delivering the copies at 
the libraries entitled to them, he is authorized to do so under 
the 7th section, which is in the following terms : 

VII. Provided always, and be it further en^cted^ that if any 
publisher shall be desirous of delivering the copy of such book or 
volume as aforesaid, as shall be demanded on behalf of any of the 
said libraries, at such library, it shall and may be lawfol for him to 
deliver the same at such librai^, to the librarian or other person 
authorized to. receive the.same (who is hereby required to Deceive and 
to give a receqpt in writing for the saoie) ; and .such delivery sha^, to 
all intents and purposes of this act, be held as equivojent to a delivery 
to the said warehouse-keeper. 

SECTION IX. 

Of the Penalties for nen-^telivery. 

Publishers or the warehouse-keeper making default in 
not delivering or receiving the copies, are liable by the 
second section to forfeit the value of the printed copies, and 
five pounds for each copy not delivered, with full costs of 

(1) Sec. v. 54 Geo. III. c. 156. 
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suit, to be recovered by the party injured, who is authorized 
to sue in any Court of Record. 

The conclusion of this clause of the act is as follows : 

And if any publisher, or the warehouse-keeper of the. said 
Company of Stationers, shaU not observe the directions of this' act 
therein, that then he and they so making default in not delivering or 
receiving the said eleven printed copies as aforesaid, shall forfeit, ^ 
besides ' the value of the said printed copies, the sum of five pounds 
for each copy not so delivered or received, together with the full costs 
of suit 5 the same to be recovered by the person or persons, or body 
politic or corporate, proprietors or managers of the library for the use 
whereof such copy or copies ought to have been delivered or received 5 
for which penalties and value such person or persons, body politic or 
corporate, is or are now hereby authorized to sue by action of debt or 
other proper action, in any Court of Record in the United Kingdom. 

It is provided by the fifth section of this act, that no 
failure in making any entry, shall in any manner affect any 
copyright, but shall only subject the person making default 
to the penalty under the act. 


For the other clauses of the act regarding the duration 
of copyright, we refer to the first part of this book('). 


CHAP. II. 

OF THE CONSTRUCTION OF THE ACT. 

SECT. I.— — Of Works included in the Act, 

It does not appear that any case has been authentically 
reported since the passing of the act relating to its judicial 
construction; until the commencement of the present yean . 

The only previous occasion on which the claim of the 

fublic libraries was brought into litigation, was in the year 
812, when it was decided that the copies must be delivered, 
though the work should not have been entered at Stationers' 
Hal]. This solitary decision, pronounced in the absence of 
one of the judges('), we have fully stated in the first book('). 

In addfition to which, it may be here observed, that the 
University of Cambridge claimed, in that case, to be entitled 
to a copy of the book on the best paper; and it is stated in 
the margin of the report(*)» 

(1) Page 55, ante* (S^T Mr. Justice Grose, (S) Vide page 55, ante. 

(4) 16 East, 317. The Chancellor, Masters and Scholars of the University of 
Cambridgfi v. Bryer. 


PIGEST OF CASES. 121 

That the 8th Aane^ c. 19> section ^, makes it necessary for the 
printer of a book> composed after the passing of the act^ and pub- 
lished for the first time after the composition^ which book is printed 
and published with the consent of the proprietor of the copyright^ to 
deliver a copy^ upon the best paper, to the warehouse-keeper of the 
Company of Stationers^ for the use of the library of the University of 
Cambri^e^ notwithstanding the title to the copy of such book^ and 
the consent of the proprietor to the publication^ be not entered in the 
Roister Book of the Company. 

Though the result of the decision is thus quoted by the 
reporter, it does not appear that the quality of the paper was 
any where noticed in tne judgment pronounced by the court. 

The first section, however, of the 54th Geo. III. cap. 156, 
has set this question at rest. The clause in the statute of 
Anne, relating to the delivery of copies, is thereby expressly 
repealed, and in the second section the eleven copies are 
directed to be delivered "upon the paper on which the largest 
number or impression shall be printed for sale," with the 
single exception of the British Museum, which, under the third 
clause, is entitled to a copy on the best paper on which the 
work shall be printed ; and this National Institution seems to 
have been so far justly preferred to the other public libraries, 
that a copy is directed to be delivered at Stationers' Hall, at 
the time of the entry of the book, prior to the publication. 
The copies for the other libraries are not deliverable, unless 
demanaed, within twelve months. If demanded, they must be 
supplied in the course of a month. 

Maps and prints published without letter-press, are not 
liable to the tax ; but it seems that if the smallest imaginable 
quantity of letter-press should accompany the maps or prints, 
it will bring them within the range of this legislative method 
of encouraging literature and the fine arts, and entitle the 
libraries to sweep away eleven copies, maps, prints, letter- 
press and all ! 


SECTION II. 

Of Works not included in the Act, 

Where the publication of a work in parts or numbers 
was commenced prior to the statute, and is still in progress, 
published at uncertain periods, it has been recently held, in a 
case between the British Museum and Messrs. Payne and 
Foss, the publishers, that the libraries are not entitled to the 
copies, either of the past or continuing numbers : the book 
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being considered as one entire work, and part of it having 
been published before the act, and the remainder not yet 
completed, it is not comprised within the provisions of the 
statute. 

The following is an account of the case referred tp, as 
stated in a, respectable periodical work: 

The Jj(mi> Chibf Babon of the Court of Eacchequer datelir 
pronounced judgment in an important literary question. The &Hifia 
Museum v, Payne and Foss, Booksellers and Fubli^ers^ which had 
been elaborately argued for some days in that court. The Trustees of 
the British Museum claimed a copy of a number of a splendid publi- 
cation entitled Flora Grceca, got up entirely by subscription, and no 
more copies printed than those subscribed for. The claim was resisted, 
on the ground, that a publication for private circulation did not come 
under the operation of the act giving a copy of every work to the 
library of that national establishment. The court pronounced unapi-> 
mously against the claim of the Trustees, on the ground of itjs bemg 
only a portion of the work, and not a complete volume{^). 

Since writing the above, we have obtained an authentic 
report of the judgment of the court, sitting in the Exchequer 
Chamber, on an appeal by way of writ of error, the substance 
of which rt may be necessary to set forth. 

The following is stated in the margin of the report, .as 
the result of the case : 

A part of a work published at uncertain intervals, of which 
thirty copies only were printed, twenty-six of which were 
subscribed for, the principal costs of pubiicaticm being 
defrayed by funds devised by a testator for that purpose, is 
not a book demandable by the public libraries under tne 54th 
Geo. III. c. 156. 

It was contended on behalf of the publishers, 

1st. That the work in question was not a work of profit 
within die cpntemplation of the act. 

2nd. That the publication having been commenced origi- 
nally before the act, it was not within the meaning of uie 
clause for the infraction of which the penalty was sought to 
be recovered. 

3rd. That this fasciculus was not a book, and need not 
therefore be entered at Stationers' Hall. 

The judgment of the court seems to have proceeded on 
the last ground on^, which is the one most general and 
advantageous to the interests, of literature. 

Lord C^hief Baron Alexander delivered the judgment 
of the court.-;— -This was an action brought by the British 
Museum ag^i^st the defendants in error, for penalties given 

(1) Gent. Mag. Feb. 1828. 
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by tihe 64th Geo. IIL c. 1&6, seGtiaa 6, which «ct is for tiie 
encouragement of learning, and respects literary propeity. 
The fifth section of that statute requires that the publisher 
of every book demandable by force of it, shall enter the title 
of such book, with the name and residence of the publisher, at 
Stationers' Hall; and endeavours to enforce obedience to that 
requisition by imposing a nenaltv of five pounds, with eleven 
times the price x)f the booK. The present action is brought 
for the recovery of those penalties. 

The first count of the declaration avers, that the^defendants in error 
were on the 10th of January, 1B95, the publishers b^ and did then pub- 
lish, a certain book entitled Flora Qraca. Then follows the title of the 
book, which it is not necessary for the purposes of this judgment to state. 
It avers the book to have been first published at the time mentioned at 
the price of £l2. 129. The count then avers it to be a book demandable 
by the act of 54th Geo. III., and charges the defendants with neglect- 
ing to enter the title to the copy of the book, and their names as pub- 
lishers, at Stationers' Hall. There are many other counts in the decla- 
ration, but as the opinion of the court does not turn upon the form of 
the pleadings, it is not necessary to pursue the pleadings further. The 
defendants in error pleaded the general i99ue. Upon the tri^ a verdict 
was .found in their favipr^iand upo|i that occ^ion a bill pf exceptions 
was tendered to the leamjed jii^gc w)io tried, the c^use. 

The result of the evidence, as it appears froim the bill of 
exceptions, is, that the publication in question is .part of a 
eonsrderable work, prepared by thelati^ hoQtorSibtk>rpfi,9,nd 
Iry his will directed to be printed;.tbat funds to.a qert^in 
extent -were by the same wilLgiv^nrto scarry ^on .the under- 
taking ; that some of the numbers iwere publisb^jd before the 
act in question, that is,:;bcfore ituly, 1814:; that the defepd^i^ts 
have of late years bean the publishers,; ,«nd'that the number 
which is the foundation of this action is called ])f o. 9, being 
the 'first part of the fifth volume. 

In the view which this court takes of the- question, these are the 
material facts. Mr. Judtice Bati/EV, before Whom the cause wasitvied, 
stated to the jury his -opinion torbe, that.the defendants w^re piiiblishers, 
within the true intent apd meaniog of itlie act, of the number c^ed 
No. 9 $ but that this No. 9 was not a book demandable by force of the 
siBtHtet54vGeo. III., and, t^erefore^ that the evidence produced by the 
defendants was sufficient to bar the action. This opinion is excepted to 
by the plaintiffs dn their bill of exceptions. It avers, that the No. 9 was 
a hook demandable by vi]:tue of the Act of Parliament, and whether it 
be or be not> is the question which this court is to decide upon the 
present occasion. Now, whether that which is confessedly not a-boc^k, 
nor even a volume, but a part only of a volume, be 4emandable, 
depends upon the second section of the > act. This seotioo, so^r as it 
is necessary testate^ enacts,^' thateleven printed iiopiea^f{ti)e:Whole 
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of every book, and of every volume thereof^ and upon the paper upon 
which the lai^est number or impressions of such book shall be 
printed for sale, together with all maps and prints belonging thereto^ 
which, from and after the passing of this act, shall be printed 
and published, on demand thereof being made in writing to, or left at 
the place of abode of^ the publisher or publishers thereof, at any time 
within twelve months next after the publication thereof, under the 
hand of the warehouse-keeper of the Company of Stationers, or the 
librarian or other person authorized by the managers of libraries, shall 
be delivered by the publisher or publishers thereof respectively, within 
one. month after demand made thereof in writing." By this provi- 
sion, the thing required to be delivered on demand is the whole of 
every book, and of every volume thereof, and of which, the non- 
feasance is made penal. 

This Courtis of opinion, with the learned judge who tried 
the cause, that the persons for whose benefit this provision 
was intended, have no right, by force of a provision so ex- 
pressed, to demand from the publishers that which is neither a 
book nor a volume, but only a part of a volume. We are of 
opinion that we are to understand the legislature as having in 
this clause employed the words in their common accepted sense, 
and that we na:ve no right, by a questionable subtilty, to 
extend the construction of the words beyond their usual and 
natural import. 

No inference favorable to the plaintiffs, as it appears to 
us, can be collected from the fifth clause, on which this section 
is immediately founded, and which requires the entry. So 
for as it respects publications of this kind, it is general^ and 
speaks of book or books only. And when the two clauses are 
combined, the act a;ppears to mean that a volume would come 
within the word *' book,'' but that a fasciculus cannot be said 
to be a volume. 

We are, as I understand, all clearly of opinion, that this 
is not a periodical publication within the proviso which 
respects works of that description. The previous acts, the 
8th Anne, 15th Geo. III., and 41st Geo. III., have been 
referred to as illustrating the clauses in question, and tending 
to sustain the view taken by the plaintiffs of this case. These 
acts have been looked into, and do not appear in any manner 
to warrant the construction contended for. 

It has been asked, if this fasdculm is not demandable, 
nor required under a penalty to be entered, has the author 
any copyright in it? I answer, that is a different question, 
and whichever way it may be answered, would not rule that 
which is now before the court. 

It has been also asked, if not now, will this fasciculus ever 
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be demandable? I answer again^ that question is properly 
left to be decided when it shall occur ; but that, be that as it 
may, this No. 9, part of the fifth volume, was not demandable, 
nor required, upon the true construction of the statute, to be 
entered at the time when this action was brought. 

We are all of opinion that there should be judgment for the 
defendants^ and consequently the judgment will be affirmed(0. 


(1) ft Younge and Jervis, 166. 
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THIRD PART. 
OF PIRATU^G eO^PTRIGHT. 


€HAP. I.-— .OF ]^IRATt»« TIfB CO^tKlOllf IN PRINtEtt 

BOOKS. 


SECT. I. Of Original Works. 

It would^ perhaps^ be unreasonable to expect, that any 
full and precise definition should have been made of the 
extent to which a writer may lawfully quote or extract from 
the works of his predecessors. The courts have generally 
confined themselves to the decision of the mere point in liti- 
gation. The general principle, however, may be collected to 
be, that extracts made in a bona fide manner, are justifiable. 
According to some authorities, however, they must not be so 
extensive as to injure the sale of the original work, even 
though made with no intention to invade the previous author; 
nor must they be speciously or colorably aaapted from the 
original into a form differing only in appearance and manner 
of composition. 

The identity of a literary composition, says Blackstone, consists 
entirely in the sentiment and the language. The same conceptions, 
clothed in the same words, must necessarily be the same composition : 
and whatever method be taken of exhibiting that composition to the 
car or the eye of another, by recital, by writing, or by printing, in any 
number of copies or at any period of time, it is always the identical 
work of the author which is so exhibited ('). 

Where labor, judgment, and learning, however, have been 
applied in adapting existing works into a new method, and 
t£e composition has been evidently made with a fair and 
honest intention to produce a new and improved work, it 
seems that the law will justify the publication, although the 
abridgment or compilation should injure the sale of the 
former works. 

Lord Eldon, in the case of a rival magazine, protested 
against the argument that a man is not at liberty to do any 
thing which can affect the sale of another work of the same 
kind, and that because the sale was affected, therefore, there 
was an injury which the court was called upon to redress('). 

(1) « Comm. 405* 

(2) Hogg V. Kirby, 8 Vesey, 321. For a further consideraCion of this point, vide 
the subsequent sections on abridgmtnts and compilathns. 
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In the case referred to, an injunction was granted against the 
defendant from publishing a number of the magazine in question, which 
was so printed as to appear a continuation of a work published by the 
plaintiff, and from selling any other publication as or being a conti- 
nuation of the plaintiff's work or of the defendant's work, which had 
been published as such continuation. 

The case was partly argued upon the ground of a breach of 
contract by the defendant, who had been the original publisher of the 
work of the plaintiff 5 but the court seemed to admit the general 
principle, that a person cannot publish a work professing to be, and 
handed out to the world as, the continuation of a work published by 
another. It was daid in argument to hate been detemrined, that 
property exists in a newspaper, and that an action Hes for pubfislking 
under the same title. 

In the course of his judgment the Loud CBLHtcvLLOn, said, I do 
Qot see why, if a person collects an account of natural- curiosities aad 
such articles, and employs the labor of his mind in giving a descrip* 
tipn of them, that it is not as muck a literary work as many others 
that are protected by injunction and by action. It is equally competent 
to any other person, perceiving the success of such a work, to set 
about a similar work, bona fide his own. But it must be in substance 
a new and original work, and must be handed out to the world 
as such. 

My opinion is, that the defendant was at full Kberty to publish a 
work really new. But the question is, whether he has not published 
this work, not bs Mh ow^ or^imal work, but as a eontinuation of the 
work of another person. 

Most of the cases have been, not where a new work has been 
published as part of the old work ; but where, under color of a new 
work, the old work has been republished, and copies multiplied. 

The question is, whether the regulating principle of these cases 
can be applied to this. 

It is impossible not to say, (untO it is better explained) an inten* 
tion does appear both as to the transaction ol the fifth number, and 
the other circumstances^n some d^ree upon the apfteamnce of the 
otttside, in a grest degree upon the first pfige, ilie ind&i, and the pMM 
mised contents— to stat« th^ ae a continuation .of tbe former work, 
though in a new series. 

The injunetion, however*, must 6ptrtAe upon hothitig but the 
publication handed out to the World ae^ tUti toiltitfttatioa cf the plain* 
tiff's work/aad as to these nfinttbersytiie plaintiff shuH brifig his action: 

I am aiixk)^ that nothing in the injutkction shall imply that 
reviews, magazines, and otber works 6f this speeieB, may not he 
multiplied. 
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SSCTIOH II. 

Cf Nda mmd AddMiima. 
Grett talents, ingenuity, and judgment, (says Mr. God- 


son) are in general reqnired to compose good notes or addi- 
tions to the establisbed work of an author of repatation('). To 
which may be added, that the annotator should possess great 
industry and habits of research, of arrangement or classifica- 
tion, and powers of analyzing and condensing the masses of 
new materials which recent times have produced. Hence it 
is justly said, when these notes or additions (brought down 
through a considerable lapse of time) are made on a book 
which is already in the power of any one to reprint, reason 
and justice say, that they ought to confer a copyri^t, as 
much as a separate and distinct work. 

In the case of Gray*$ Poems, which* had been for many 
years published, and were afterwards collected by Mr. Mason, 
and reprinted with the addition of several new poems, 
though he had not a property in the whole book, yet the 
defendant having copied the whole, the Lord Chancellor, 
granted an injunction against him as to the publication with 
the additional pieces('). 

So Lord Hard WICK E in another Gase(') granted an 
injunction to restrain the defendants from printing Milton's 
Paradise Lost, toith Dr. Newton's notes, although there was no 
doubt that the original work, without the notes, might have 
been published. 


The bill stated that the defendants had advertised to print Biil- 
ton's Paradise Lost, with his life by Fenton, and the notes of all the 
former editions, of which Dr. Newton's was the last. The bill derived 
a title to the poem from the author's assignment in 1667. It was 
published about 166S, and it derived a title to his life by Fenton, 
published in 17^7 i and to Bentley's notes, published in ITS^S -, and 
Dr. Newton^i in 1749. The answer came in the 12th December, 
1751, in which the defendants insisted they had a right to print their 
work in numbers, and to take in subscriptions. 

It was intended to take the opinion of the court solemnly. The 
searches and affidavits which were thought necessary to be made 
occasioned a delay, and no motion was made till near the end of 
April, 1752. 

The injunction was moved for on Thursday the 23rd of April. 
Lord Mansfield argued it. It was argued at large, upon the general 
ground of cop3rrights at common laW. 

(1) Godson, 242. (2) Mason v. Murray, cited 1 East, 360. 

(5) Tonson v. Walker, cited 4 Burr. 2325. 
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The Lord Chancellor . directed it to proceed on the Saturday 
following, and to be spoken to by one of a side. Afterwards it stood 
over, by order, till Thursday, the 30th of April; when it was argued 
very diffusely. 

The case could iiot possibly be varied at the hearing of the cause. 
The notes of the last edition (Dr. Newton's) were within the time of 
the act. But an injunction as to them only would have been of little 
avail ; and it did not follow that the defendants should not be per- 
mitted to print what they had sl' right to print, because they had 
attempted to print more. For in the case of Pope v. Curl, Lord Hard-" 
wicke injoined the defendant only from printing and selling the plain- 
tiff's letters. There were a great many more in the book which the 
defendant had printed, which the plaintiff had no right to complain of. 

If the inclination of Lord Hardwicke's own opinion had not 
been strongly with the plaintiff, he never would have granted the 
injunction to the whole, and penned it in the disjunctive 5 so that 
printing the poem, or the life, or Bentley's Notes, without a word of 
Dr. Newton's, wou]d«have been a breach of the order. 

In Gary v. Longman, Lord Ken yon said the plaintiff 
had no title to that part of his book which he had taken from 
the previous author ; yet it was as clear that he had a right to 
his own additions and alterations, many of which were very 
material and valuable, and the defendants were answerable at 
least for copying those parts in their book(*). 

Lord Mansfield, in another case, said, the .question 
is, whether the alteration be colorable or not? There must 
be such a similitude as to make it probable and reasonable 
that one is a transcript of the other, and nothing more than 
a transcript. Upon any question of this nature, the jury will 
decide whether it be a servile imitation or not(*). 


SECTION III. 

Of Abridgments. 

An abridgment of a voluminous work, executed with skill 
and labor, in a bona fide manner, is not only lawful in itself, 
and exempt from the charge of piracy ; but is protected from 
invasion by subsequent writers. It seems, however, from the 
import of the word, as well as the reason and justice of the 
thing, that the abridgment should really be *' an epitome of a 
large work contracted into a small compass." 

A real and fair abridgment, said Lord Hardwicke, may 
with great propriety be called a new book, because the 
invention, learning, and judgment of the author are shewn in 
it, and in many cases abridgments are extremely useful. 

(1) 1 East, 360. (2) lb. 362. 
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The grounds of the decisions od this important subject^ 
as reported in the law books, are not altogether consistent in 
principle. In some of them, it appears that the piracy occa- 
sioning^, or obviously tending to, a dqntciation m the value of 
the onginal work, is a fact on which much reliance has been 
placed in determining the question. In others, this circum- 
stance has been altogether disregarded. 

On the one hand it has been held, that a fair and bona 
fide abriJ^meni of any book, is considered a new work ; and 
however it may injure the sale of the original, yet it is not 
deemed a piracy or violation of the author's copyright(')- On 
the other nand, in the case of the EnofcbyMcdia Ixmdinensis, in 
which a large part of a treatise on fencing was transcribed, 
though there might haye been no intention to injure its sale, 
yet as it might serve as a substitute for the original work, and 
was sold at a much lower price, it was held actionable, and 
damages were recovered('). 

There is, however, a clear distinction in the nature of 
these two cases, although the fact of depreciation might be 
in each the same. For the one was a case of bona fide 
abridgment, in which labor and judgment had been applied ; 
and the other was a wholesale compilation, in which seventy-five 
pages were successively transcribed, without addition or altera- 
tion, and on which consequently no skill or learning had been 
bestowed, the exercise of which may be considered as the 
true criterion by which to determine the bona fide character 
of the abridgment or compilation('). 

(i) Brown, C. R. 451. 2 Atk. 141. (3) 1 Camp. 94. 

(3) An abridgment, where the act of understanding is exercised in redacing the 
substance of a work into a small compass, by retrenching superfluities of language and 
circumstances, is a new work, useful and meritorious, and no violation of the author's 
property. 

In the case of Mr. Newhery^t Abridgment of Dr. Hawkesworth*s Voyages, Lord Chan- 
cellor Apslbt, assisted by Mr. Justice BlackbtonEi was of opinion, that to constitute a 
true and prqper abridgment of a work, the whole must be preserved in its sgtae, and then 
the act of abridgment is an act of the understanding, employed in carrying a large work 
into a smaller compass, and rendering.it less expensive, and more convenient both to the 
time and use of the reader, which made an abridgment in the nature of a new and meri- 
forious work. 

This had been done by Mr. Newbery, whose edition might be read in a fourth part 
of the time, and all tiie substance preserved and conveyed in language as good, or better, 
than in the original, and in a more agreeable and uaefiil manner. 

His Lordship had consulted Mr. Justice Blackstonb, whose knowledge and skill 
in his profession were universally known, and who, as an author himself, had done honor 
ta hia country. They had spent some hours togetiier, and were agreed, that an abridg- 
ment, when the understanding is employed in retrenching unnecessary and uninteresting 
circumstances, which rather deaden the narration, is not an act of plagiarism upon the 
original work, nor against any property of the author in it, but an allowable and merito- 
rious work : and that this abridgment of Mr. Newbery fidls within these reasons and 
descriptions. — Anon, Lofft's Reports, 775. Mich. 17T4. 
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The followibg cas^s and decisions will fukthei' elucidate 
tUe i^uled which govern this part of the subject. 

The assigns of Dr. Johnson instituted a suit against the 
publisher of*" The Grand Magazine of Magazines/' for publish- 
ing th6 Prince of Abystimd, a tale, which they had storidged, 
leaving out alltne reflections. 

The Master of the I^lls observed, that the court had lurotected 
books which did not so well deserve it, as HoyWs Games of Whist, &c. 

The next question was, whether fhere had been any infringement 
of property ? It was said to be a piracy, and not a fair abridgment ^--Ist. 
Frbm the qttantity of it' Which was printed. 9nd. Bebatise it was done 
ih such a way as iidt to recommend the booir, but the contrary 5 hy 
piintlrig 6nly the namitive, aind leaving out sdl th^ tnoral and useful 
i^efl^etions; 

But, 1st., it does not appear that one tenth p^ri of th^ fii^t volume 
had been abstracts. 

2nd. I dannot enter into goodness or badness of the abstract. It 
may serve the end of an advertisement. In general, it tends to the 
advantage of an author, if the composition be good 5 —if it be not, it 
cannot be libelled. The plainti£fs had before published an abstract of 
the work in the London Chronicle, and therefore this work could not 
tend to their prejudice. 

If I were to determine this to be elusory, I must hold every 
abridgment to be so('). 

In the case of Gyles v. Wilcox (in 1740), a bill was filed 
to stay a book entitled Modem Crown Law, which it was 
alleged was colorable only, and borrowed from Sir Matthew 
Hale's Pleas of the Crown, — the repealed statutes being left 
out^ and the Latin and French quotations translated into 
English. 

Lord Harbwigke said, where books are colorably shortened only, 
they are undoubtedly within the meaning of the Act of ParUament, 
and are a mere evasion of the statute, and cannot be called an abridg- 
ment. 

But this miist not be carried so far. If I should extend the rule 
to restrain all atiridgtnetits, it ^ould be of mischievous consequences, 
for the books of the learned. Us Journals des Scavans, and several 
others that might be mentioned, would be brought within the meaning 
of this Act of Parliament. 

In the present case it is merely colorable, soitie words out of the 

In Bell V. Walker and Dehrett, regarding " Memoirs of the Life of Mrs. Bellamy," 
passages were read to shew that the facts, and even the terms in which they were related, 
were taken frequently verbatim from the original work. 

The Master of the Rolls said, if this were a fair bona fide abridgment of the larger 
work, several cases in that court had decided, that an injunction shoidd not be granted ; 
but he had heard sufficient read to entitle the plaintiff to an injunction until answer and 
further order. 1- Brown, C. R. 451. 

(1) Dodsley v. Kinnersley, Amb. 403. 
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Historia Placitomm Coronse are left out bnly^ and translations given 
instead of the Latin and French quotations that are dispersed through 
Sir Matthew Hale's works ; yet not so flagrant as in the case of Read 
V. Hodgeg, for there they left out whole pages at a time('). 

In a more recent case (in 1801)> an injunction was 
applied for to restrain the defendant from selling a work 
entitled An Abridgment of Case$ argued and determined in the 
Courts of Law, &c. 

It was stated that the work .was by no means a fair abridgment ; 
that^ except in colorably leaving out some parts of the cases^ such as 
the aiguments of counsel^ it was a meie copy verhaivni of seveial of the 
reports of cases, and among them of the Term Reports, of which the 
plaintiff is proprietor 3 comprising not a few cases only> but all the 
cases published in that work 3 the chronological order of the original 
work being artfully changed to an alphabetical arrangement under 
heads and titles, to give it the appearance of a new work. 

In support of the motion. Bell 0. Walker wa3 cited('). 

Lord Chancellor. I have looked at one or two cases, with 
which I am.pretty well acquainted, . and it appears to me an extremely 
illiberal publication. 

An iiyunction was accordingly grantedO* 


SECTION IV, 

Of Compilations, 

It is difficult to define the exact limits to which a com- 
piler is confined in his extracts or quotations from original 
authors, or from abridgments or previous compilations. In 
each case the peculiar circumstances attending it must be 
ascertained and considered. 

A compilation, in a le^al as well as a literary sense, is ''a 
collection from various auuiors into one work ;'' and as the 
law allows this to be done, and even establishes a copyright 
in the compilation itself, it evidently follows, that in the 
exercise of the right, very considerable , latitude must be 
granted. It seems a necessary consequence of the legality 
of a compilation, that the law must also sanction its being 
done in a complete manner, and to effect this object, the 
quotations must generally be both full and numerous. 

Yet reasonable bounds must be set to the extent of tran- 
scripts. If an article in a general compilation of literature and 

(1) t Atkyns, 141. 

(2) Butterworth v. Robinson. 5 Vesey, 709. Yet a selection of what is matexial 
from a large body of Reports, commodiously arranged, whether alphabetical or systematic, 
seems an original work. Indeed the right is undisputed of selecting passages from 
books and reports (including entire judgments) in treatises on particular subjects. 8 
CiMmf* CoU. Stat. 629. 
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science copies so much of a book« the copyright of which is 
vested in another person^ as to serve as a substitute for it» 
though there may have been no intention to pirate it, or injure 
its sale, — this is a violation of literary property for which an 
action will lie to recover damages. 

In the case of Roworth v. Wilkes, Lord Ellenborough said : 
This action is brought for prejudice to a work vested in the plaintiff, 
and the question is, whether the defendant's publication would serye as 
a substitute for it ? A review will not, in general, serve as a substitute 
for the book reviewed j and even there, if so much be extracted that it 
communicates the same knowledge with* the original work, it is an 
actionable violation of literary property. The intention to pirate is 
not necessary in* an action of this sort *, it is enough that the publica- 
tion complained of is in substance a copy, whereby a work vested in 
another is prejudiced. A compilation of this kind may differ from a 
treatise published by itself, but there must be certain limits fixed to its 
transcripts -, it must not be allowed to sweep up all modern works, 
or an. encyclopadia would be a recipe for completely breaking down 
literary property. Here seventy-five pages have been transcribed out 
of one hundred and eighteen, and that which the plaintiff sold for half 
a guinea, may be bought of the defendant for eight-pence('). 

In the case of Mr. Wilkins's Antiquities of Magna Gracia, 
an injunction was granted against '' An Essay on the Doric 
Order of Architecture,'' in which various extracts from the 
former work had been made ; and an action directed to try 
whether the work was original, with a fair use of the other by 
quotation and compilation, which in a considerable degree was 
admitted. 

The Lord Chancellor said, there is no doubt that a man Cannot, 
under the pretence of quotation, publish either the whole or part of 
another's work, though he may use, what is in all cases very difficult 
to define, /air ^ttofa^on. 

Upon inspection of the different works, I observe a considerable 
proportion taken from the plaintiff's, that is acknowledged; but also 
much that is not ; and in determining whether the former is within 
the doctrine upon this subject, the case must be considered as also 
presenting the latter circumstance. The question upon the whole is, 
whether this is a legitimate use of the plaintiff's publication in the fair 
exercise of a mental operation, deserving the character of an original 
work(*). 

It was urged in one of the cases by Sir Samuel Romilly, 
that in a work consisting of a selection from various authors, 
two men might make the same selection ; but, said the Lord 
Chancellor, that selection must be made by resorting to the 
original authors, not by taking advantage of the selection 
already made by another('). 

(1) 1 Camp. 98. (2) Wilkins ▼. Aikin,17 Vesey, 422. (3) 16 Vesey. 271. 
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I;q TruslQr y* Murray, which was an action for pirating a 
Bopk of Chronalogy, it was proved, that though some parts of 
the de^i^ndant's work were aifferent, yet in general it was the 
same, and particularly it wa3 a literal copy, for not le^^s than 
fourteen pages in succession. 

Lord Kenyon was of opinion, tliat if such were the f&ct, the 
pl§[ntiff mu^ recover, though other parts of the work were original. 
He^eferr^ to the publication of some original poems by Mr. Mason^ 
4q@9ther with others which had been before published. And the like 
^ith respect to an abridgment of Cook's Voyage round the World. 
The main question here was, whether in substance the one work is s^ 
copy and ^n^itation of the other, for undoubtedly in a cbronologicid 
work thesf^me filets must he related. The parties having received his 
Lordship's opinion, it was agreed to refer the consideration of the two 
books to an arbitra^r, wh9 would have leisure to compare tbem(0* 

Though copyright cannot subsist in an East India Citlen^ 
dar, as a general subject, any more than in a map, chart, &c. 
it may in the individual work ; and where it can be traced 
that another work upon the same subject is — not original 
* compilation, but a mere copy with colorable variations, the 
former will be protected by injunction. 

Lord Chancellor Erskine said, if a man by his station having 
access to the repositories in the India House, has by considerable expense 
and labor procured with correctness all the names and appointments 
on the Indian Establishment, he has a copyright in that individual 
work. I have compared the books, and find, that in a long list of 
casualties, removals, and deaths, there is not the least variation, eve^ 
as to the situation in the page. I am bound to continue the iiyunc- 
tionO. ' 

In the case af the Imperial Calendar, in which a motion 
was made to dissolve an injunction. 

The Lord Chancellor said, the question before me is, whether 
it is not perfectly clear that io a vast proportion of the work of the 
defendant, no other labor had been applied than copying the plain- 
tiff's work. From the identity of the inaccuracies, he said, it was 
impossible tp deny that the one was copied from the other verbatim et 
literatim* To the extent, tlierefore, in which the defendant's publica- 
tion has been supplied from the other work, the injunction must go y 
but I have said nothing that has a tendency to prevent any person from 
giving to the public a work of this kind, if it be the fair fruit of original 
labor, the subject being open to all the world 3 but if it be a mere 
copy of an original work, this court will interpose against that inva- 
sion of copyright ('). 

In King v. Read, the plaintiff had published a work 

(1)1 East, S63, (2) It Vesey, 276. 

(3} Longman v. Winchester, 16 Vescy, 269. 
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entitled Tabks of Interest, giving calculations for one hundred 
days^ which was extended by a second part to one hundred 
and eighty-four days. The defendant afterwards published a 
work uddfer a similar title, but upon, a more extensive plan, 
containing calculations for every day of the year. 

The plaintiff moved for an injunction, alleging, that though the 
plaintiff could not claim any copyright in the calculations which had 
been previously published, nor in those which went beyond his calcula- 
tion, yet he was entitled to restrain the intermediate calculations *, that 
as to these, the piracy was evident from the circumstance that errors 
were followed which could not be the effect of miscalculation ; for 
instance, an error to the amount of ten shillings, in a column of sums 
increasing regularly by very small fractions^ and that copyright must 
exist in such a work upon the same principle that protects books of 
logarithms and calculations for the purpose of navigation. 

For the defendant it was insisted, that a particular subject cannot 
be occupied*; that his work was produced by original calculation y that 
the calculation for the extended period would be useless unless com* 
mencing with the beginning of the year ; and supposing both calcula- 
tions accurate, the results for the same period must be the same, as in 
the cases of maps and surveys. 

The Lord Chancellor directed the plaintiff to bring an action (*). 

In Gary v. Faden(*), the plaintiflF published a Book of 
Hoods of Great Britain, comprising Patterson's book, to the 
copyright of which the plaintiff was not entitled, with im^ 
prov^ments and additions^ made by actual survey and other- 
wise. 

The Lord Chancellor said^ upon my inspection they are very 
different works. Patterson's is the original work. Corrections, im- 
provements, and alterations have been made upon that from time to 
time. The plaintiff has taken a different line, having had a survey 
made for that purpose, to which he is very well entitled; He has 
made a very good map, with which it is very pleasant to travel. 1 think 
it is fair they should try their weight with the public. But what right 
had the plaintiff to the original work ? If I was to do strict justice, I 
should order the defendants to take out of their book all they have 
taken from the plaintiff, and reciprocally the plaintiff to take out of his 
all he has taken from Patterson. 

In another case of a Book of Roads, hovA Ken yon, in 
addition to the remarks already quoted(^), said. 

That the defendants had pirated from the plaintiff's book, was 
proved in the clearest manner at the trial. Nine tenths at least of the 
alterations and additions were copi^ verbatim; The printed work 
itself was made use of by the defendants at the press, some of it clipped 
with scissars, with a few slips of paper containing MS. adfliiions inter- 

(1) 8 Vesey, 225. (2) 5 Vesey, 24. (3) page 129 ante. 
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spersed here and there^ and some of these merely nominal and color- 
able. The Ck)ur(s of Justice (said his Lordship) have been long 
laboring under an error^ if an author have no copyright in any part 
of a work^ unless he have an exclusive right to the whole book. 


SECTION v. 

Of Translatums. 

On the same principle which governs abridgments and 
compilations, that they constitute a species of new work^ 
produced by the labor and abilities qf the writer, it appears that 
TRANSLATIONS are also within the scope of the legislative 
provisions, and are protected for the same period of time. 

In the case already referred to, a translation was distin- 
guished from a reprinting of the original work, on account of 
the translator having bestowed his care and pains upon it('> ; 
but the decision on that occasion turned on another point, 
namely, the immortality of the book. 

The Lord Chancellor, in the case of Wyatt v. Bar- 
nard(*), observed, that translations, if original, whether written 
by the plaintiff, made at his expense, or given to him, were 
protected like other works by the statutes. 

The plaintiff in the latter case was the proprietor of a periodical 
work called '' The Repository of Arts, Manufactures, and Agriculture." 
He claimed the sole copyright of the work, containing, amongst other 
articles, translations from the foreign languages. The defendants were 
publishers of another periodical work, which contained various articles 
copied or contracted from the plaintiff*s work, without his consent, 
being translations from the French and German languages, &c. 

The defendants, by their affidavit, stated the usual practice among 
publishers of magazines and monthly publications, to take from each 
other articles, translated from foreign languages, or become public 
property, as having appeared in other works. 

They relied on the custom of the trade, and contended, that neither 
of the works was original composition, both being mere compilations 5 
that it was never decided that a translator has a copyright in his trans- 
lation, supposing (what was not proved) that these translations were 
made by the plaintiff himself. 

The Lord Chancellor said, the custom among booksellers could 
not control the law. 

An affidavit was afterwards produced, stating, that all the articles 
were translated by a person employed and paid by the plaintiff, and 
were translated from fareign books, imported by the plaintiff at con- 
siderable expense. Upon that affidavit an order was pronounced for • 
an injunction (*). 

(1) Burnett v. Chetwood. see page 89, ante, (2) 3 Yes. and B. 77. 

(3) See also Longman v. Winchester, 16 Vesey, 269. VVilkins v. Aikin, 17 Yes. 422. 
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CHAP. II. 

OF PIRATING COPYRIGHT IN MANUSCRIPTS. 

SECT, u Ofunpyhlished Manuscripts in general. 

Manuscripts were always protected by the common law 
as the property of the author^ and are also comprised in the 
provisions made by the legislature. 

In the case of Donaldson v. Beckett^ the first question 
put to the judges was^ 

Whether at common law the author of any literary 
composition had the sole first right of printing and publish- 
ing the same for sale^ and could bring an action against any 
person for publishing the same without his consent r 

Mr. Baron Etre held^ that '^the thinking faculty being common 
to all^ should likewise be held common^ and no more be deemed sub- 
ject to exclusive appropriation than any other of the common gifts of 
nature. I am^ therefore^ said he> clearly of opinion^ as to the first 
question, that at common law the author of a literary composition 
hath no right of printing and publishing the same for sale.*' 

The reason given for this conclusion is evidently falacious : no 
author claims . a property in *' the thinking factdty'' — he claims the 
fruits of the labor of his own mind only. . 

Not less than eleven of the judges of the land (including 
those who decided against some of the claims of authors) 
were clearly of opinion, that by the common law the author of 
any literary composition had the sole ri^ht of printing and 
publishing the same for sale, and might bring an action against 
any person for publishing it without his consent. 

The following extracts are made in their own language, 
and shew the unanimity of these learned personages on this 
interesting point of literary property, 

Nares, J. It is admitted on all hands that an author has a bene- 
ficial interest in his own manuscript. 

Ashurst, J. If a man lends his manuscript to a friend, and his 
friend prints it, or if he loses it, and the finder prints it, an action 
would lie. 

Yates, J, Admitted this doctrine. 

Blackstone, J. When a man, by the exertion of his rational 
powers, has produced an original work, he has clearly a right to 
dispose of it as he pleases. 

WilleSfJ. I declare it as my opinion, that an author hath, an. 
indisputable power and dominion over his manuscript. 

Aston. J, An author hath a natural right to the produce of his 
mental labor. 
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Perrot, B. An author catainly hath a right to his manuscripC ; 
he may line his trank with it, or he may print it. 

Gould, J. I agree that an author hath a right at common law 
to his manuscript. 

Smyth, L, C. B. The cases prove, and it is allowed^ that literary 
property %$ property previous to publication. 

De Grey, L. C. J. There can be no doubt that an author has 
the sole right to dispose of his manuscript as he thinks proper. 

Lord Mansfield. It is just that an author should reap the pecu- 
niary profits of his own ingenuity and labor. 

There are several early cases in which the Court of 
Chancery restrained the printing and publishing of the manu- 
script works of authors without their consent. 

One of these was that of Mr. Webb, who had hia Prece- 
dents of Conv&fandng stolen out of his chambers and printed. 
Another instance was that of Mr. Forester, whose sofes had 
been copied by a clerk to the gentleman to whom he had lent 
them, and which were printed. In both cases the parties 
were prohibited from printing and publishing the works. 

According to a recent decision of the Court of Kuig*s 
Bench, the 54£ Geo. III. e. 156,doeanot impose upon auth^^s, 
as a condition precedent to their deriving any benefit under 
the act, that the composition should hejirst printed; and there- 
fore an author does not lose his copyright by selling his work 
in manuscript before it is printed. 

Thus in the case of White t?. Geroch, it appeared that 
the plaintiff was the author of a musical composition, of which 
he had sold several thousand copies whilst in manuscript, 
a year before it was printed. Upon this it was objected, that 
by the previous sale in manuscript, the plaintiff had lost tbo 
benefit conferred by the statute. 

On the trial of the cause, Mr. Justice Baylbt directed 
the jury to find a verdict for the plaintiff, with liberty for 
the defendant to move to enter a non-suit. And subsequently, 
on a motion being made for that purpose, 

Abbott, C. J. said the object of the legislature was to confer 
upon authors, by the act in question, a more durable interest in their 
oompositioDs than they had before. Tarn of opinion that the author 
does not lose his copyright by haying first sold the composition in 
manuscript, for the statute 54th Geo. HI. c. 156, must be construed 
with reference to the 8th Anne, c. 19, which it recites, and which, 
together with the 4l8t Geo. III. c. 107, were all made in pari materia 
for the purpose of enlai^ng the rights of authors. The Sth Anne, 
c. 19, gave to authors a copyright in works, not only composed and 
printed, but composed and not printed ; and I think that it was not 
the intention of t^e legislature either to abridge authors of any of 
their former rights, or to impose upon them as a condition precedent. 
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that they should not sell their compositioiis in manuscript before they 
were printed(*). 

The Court of Chancery, also, has lately exercised its 
power by restraining the use of manuscripts surreptitiously 
obtained. . 

Thus in the case of Stephen$ and Sherwood (Michaelmas Tenn^ 
1826). Mr. Home applied for an injunction to restrain the publication 
of a work^ which the defendant Stephens claimed as his property. 
His client, the plaintiff, was a Mr. Sherwood, a Parliamentary il^gent^ 
who, in the course of his business, had made various observations and 
notes, which he had observed in the passing of private biUs through 
the Houses of Parliament. His derk, Thomas Ebbes, who had access 
to these MSS. purloined large portions of them, together with many 
of Mr. Sherwood's opinions upon practice^ &.C., and published them, 
with certain trifling and colorable alterations, in a work entitled '' Prac- 
tical Instructions upon passing Private Bills through Parliiy;nent^ by a 
Parliamentary Agent.'* Mr. Sherwood afterwards determined to pub- 
lish a book upon the subject himself, for which purpose he wrote 
many notes and observations, which Ebbes also transcribed for the 
purpose of a second edition of his own work. Ebbes published his 
second edition, but sold the copyright to Mr. Butterworth. Stephens 
nM>ved for and obtained an injunction against Butterworth. It was 
established by that injuaetion, that for all purposes of publication the 
Qrst and second editions were the same. 

Mr. Wr^ht for t^e defendant said, he bad nothing to do with 
Ebbes. He had only 4io shew that Sherwood wa^ no^ entitled to the 
book. Ebbes mi^ht have learned all that it contained from bis prac- 
tice as a clerk. Sherwood's observations were not originaL. Three 
parts of the book consisted of rqles and orders. There was also a book 
on the same subject by Mr. Ellis, in which be had no doubt he should 
find the source of most of Sherwood's observations. Sherwood had 
allowed twenty months to elapse before he applied for the injunction. 

Mr. HoRNE said, Stephens had published the book on condition 
that Ebbes sbould receive half tiie profits. 

The Lord CHANCS1.L0A. If jthat £act had been stated in the c^se 
wbere Stepliens, Ebbes, a^d Butterwrovth were concerned, there would 
have been no ground for the itsjunetton. When the motion for an 
injunction against Mr. Butterworth was made, it stated that Stephens 
gave Ebbes seventy poupds for the copyright of the work, and he 
therefore thought that there conld never be a dearer case in which an 
injunction might be granted. The fact, however, that Ebbes was to 
divide the profits with Stephens, introduced an entirely new feature 
into the case 5 and although during the present motion he was Wrongly 
impressed with the ideii, that by permitting twenty months to ex{Hre, 
the plaintiff had abandoned his right, yet he was so impressed under 
the supposition that the ^ofk bad been purchased by St&p^ena, All 
objections, however, were removed by the proof of this compact 
respecting the woik betw^^ ^bbcsand Stephens. The injunction 
^ must be granted. 

(1) 2 Barn, and Aid, 298. 
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SECTION II. 

Of the Manuscripts of Deceased Persons. 

The manuscripts of the deceased seem in some respects 
to be placed on a different footing from the manuscripts of 
the living. The distinction has been pointed out by Sir 
William JJ, Evans. 

During the life of a writer, the publication (he observes) 
maybe deemed 21, personal iifjury ; but after his death, several 
material questions may arise with respect to the claim of his 
representatives. It is taken for granted in Millar v. Taylor, 
that the injunctions were founded upon clever property. Now 
an executor can only bring an action on the case for some 
damage which reduces the assets, and to the extent of which 
assets ha is accountable. But the right to prevent any per- 
son having a manuscript of the deceased, from publishing it, 
is no "property/* which can constitute part of the assets, in 
respect of which alone he represents the deceased. The 
same observation will in some degree apply to the heir. 
Besides which, this kind of property is nowise analogous to 
any hereditament recognized by the law. The interpositions 
appear to be on behalf of the family of the writer. But it 
seems a legal anomaly to take notice of the family of a 
deceased person in any other manner than as connected with 
the property which constitutes real or personal assets. 

The Court of Chancery, however, exercises its authority in 
restraining the publication of manuscripts of persons deceased. 
In the case of the Duke of Queensbury v. Shebbeare, before 
Lord Hardwicke(0, an injunction was granted against printing 
the second part of Lord Clarendon's History. 

Lord Clarendon, it was stated, let Mr. Francis Gwynn have a 
copy of bis history. His son and representative insisted be had a right 
to print and publish it. The court was of opinion that Mr. Francis 
Gwynn might have every use of it, except the profit of multiplying in 
print. It was to be presumed (as Mr. Justice Willes observed) that 
Lord Clarendon never intended that extent of permission when he gave 
him the copy. The injunction was acquiesced under, and Dr. Sheb- 
beare recovered before Lord Mansfield a large sum against Mr. Gwynn 
for representing that he had a right to print. Mr. Justice Willes 
adduces this case as an argument for the general right of literary pro- 
perty, in which he is followed by Lord Mansfield, who observes, that 
Mr. Gwynn Was entitled undoubtedly to the paper of the transcript 
of Lord Clarendon's History, which gave him the power to print and 
publish it after the fire at Petersham, which destroyed one original. That 
copy might have been the only manuscript of it in being. Mr. Gwynn 

(1) Citedln Millar v. Taylor, 4 Biirr. 3330. 
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might have thrown it into the fire had he pleased. But at the distance 
of near a hundred years> the cop^ was adjudged the property of Lord 
Clarendon's representatives, and Mr. Gwynn's printing and publishing 
it without their consent, was adjudged an injury to that property, for 
which, in different shapes, he paid very dear('). 


SECTION III. 

Of Private Letten^ J^iterary and General* 

There is a. material distinction between literary and 
general letters — the former being protected as the subject of 
copyright, whilst the publication of the latter is restrained on 
the ground only of breach of contract or confidence, or when 
they tend to the injury of private character, or are calculated 
to wound private feelings. 

The earliest case on this subject is that of Pope v. Curl 
(in 1741), in which a motion was made to dissolve an injunc- 
tion obtained by Mr. Pope against the bookseller, for vending 
a book called *' Letters from Swift, Pope, and others.** 

Lord Hakdwicke. I tliink it would be extremely mischievous to 
make a diistinction between a book of letters, which comes out into 
the world either by the permission of the writer or receiver of them, 
and any other learned work. 

The same objection may hold against sermons, which the author 
may never intend should be published, but are collected from loose 
papers, and brought out after his death. 

It has been objected, that where a man writes a letter, it is in the 
nature of a gift to the receiver. 

But [ am of opinion it is only a special property in. the receiver ^ 
possibly the property in the paper may belong to him 5 but this does 
not give a licence to any person whatsoever to publish them to the 
world, for at most the receiver has only a joint property with 
the writer. 

It has also been insisted on, that this is a sort of work which 
does not come Mrithin the meaning of the Act of Parliament, because 
it contains only letters on familiar subjects, and inquiries after the 
health of frieiids, and cannot properly be caUed a learned- work. 

But it is certain that no works have done more service to • man- 
kind, than those which have appeared in this shape upon. familiar 
subjects, and which perhaps were never intended to be: published 3 and 
It is this makes them so valuable, for I must confess for my own part, 
that letters which are very elaborately written, and originally intended 
for the press, are generally the most insignificant, and very little 
worth any person's reading. 

The injunction, however, was continued by the Lord 

(1) Millar v. Taylor, per Lord Mansfield* 
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ChftAt^ellor only as to ihone letters which are under Mr. Pbjie'd 
name in the book, and which are Written bjf' him; and not as 
to those which are written to him(J). 

In the case of Lord Chesterfidd^s Letters, an mjunction 
was obtained till the hearing by his Lordship's executors 
against the widow of Mr. Stanhope. 

Lord Apsley^ according to the report^ recommended it to the 
execiutors to permit the publication^ in case they saw no objection to 
the work upoft readiiig it^ and having celled ddiviered to themC) . It is 
8aid> that by the register's book it does not appear that an iiyunction was 
actually granted ('). It is well known that the publication did appear^ 
but whether Upon the judgment of the executors, that they saw no 
objection to thework> or upon what other ground, we are not informed. 

In the case of the Earl- of Granard v. Dunleiri(0, the 
executors of Lady Tyrawley obtained an injunction in the 
first instance against the defendant publishing Letters to 
Lady Tyrawley from different correspondents, and which he 
had -got possession of by being permitted to reside in her 
house, and continuing to do so after her death. 

Another case or private letters was heard by the Lord 
Chancellor in private, in which an inrjunction was granted, 
restraining the publication of Letters from an Old Lady, of a 
nature that made it very important to prevent the publication ; 
but the defendant in that case, as stated by the Vice Chan- 
cellor in his judgment, bad received a sum of money not to 
publish the letters, and the attempt to publish them was 
therefore a violation of contract^. 

Jn the case of the late Dr. Paky, who left certain 
manuscripts to be given to his own parishioners only, a 
bookseller, having obtained possession of them, was re- 
strained from publishing(*). 

But this principle does not extend to letters which are 
not of a literary kind. Thus in the case of Lord and Lady 
Percival v. Phipps and Mitford, it was stated by the bill, that 
La^ Percival nad written to the defendant Mitford several 
letters of a private nature, upon the confidence that he would 
not part with them, or communicate the coiitents to any person, 
Bidr publish, or permit them to be published ; — that Mitford had 
eomminiicated' them to Pbipps, who had published one, and 
annouiKSed an intention to publish others, and on these facts 
, an injunction was prayef^. On the other hand, Phipps by his 
answer stated, that Mitfdrd was confidentially employed by 

(1) 2 Atk. S4«. («) Ambler, 737. 

(3) 2 Ves. and B. 21. (4) 1 Ball and B. 207. 

(5) V. Eaton, 13th April, 1813. 1 Ves. and B. 27. 

(6) Cited 2 Ves. and B. 23. 
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Larfy Percival to publish autheiitic infonnation relative to a 
subject which very much engaged the public attention, — that 
Phipps desired Mitford to ofl^r his newspaper as a channel 
for communicating such information. This offer, it was 
alleged, was accepted, and the letter in question^ delivered 
to the defendant lor publication, and various paragraphs wer^ 
also delivered from time to time for the same purpose* 
Subsequently, a statement was inserted in the Netos^ (which 
was the title of the paper) conveying intelligence as commu^ 
nicated by Lady Percival, which it appeared was false, and 
which was disavowed by her. The letters in question were 
written to Mitford upon similar subjects, materially tending 
to shew that the intelligence did come from Lady Percival, 
and that as she had denied being privy to the former publi- 
cation, the character of Phipps, and the value of his paper, 
were in danger of falling into discredit with the public. 

The Vice Chancellor. — An injunction, restraining the 
publication of private letters, must stand upon this foundation, 
that letters, whether of a private nature, or upon general 
subjects, may be considered as the subject of literary pro- 
perty; and it is difficult to conceive in the abstract, that they 
may not be so. A very instructive and useful work may be 
put into that shape, as an inviting mode of publication. 

Admitting, however, that private letters may have the character 
of literary composition, the application of that as an universal rule, 
extending to every letter which any person writes upofi ativ subject, 
appears to me to go a great way ; including all mercantile letters, 
all letters passing between individuals, not only upon business, but on 
every subject that can occur in the intercourse of private life. If in 
every such instance the publicatipn may upon this doctrine be 
restrained, as a violation of literaiy property, whatever may be the 
intention, the effect must frequently be to deprive an individual of his 
defence by proving agency, orders for goods, the truth of his 
assertion^ or any other flEu:t, in the proof of which, letters may form 
the chief ingvedient. 

*^ This is the naked case of a bill to prevent the publicatim of 
private letters, not stating the nature, subject, or occasion of them, or 
that they were intended to be sold as a literary work for profit, or are 
of any value to the plaintiff. Upon such a case, it is not necessary to 
determine the general question, how far a Court of Equity will inter- 
fere to protect the interest of the author of private letters. The 
interposition of the court in this instance is not a consequence from 
the cases that were cited} upon which T shall merely observe, that 
though the form of familiar letters might not prevent their approaching 
the character of a literary work, every private letter upon any subject 
to any person, is not to be described as a literary work', to be protected 
upon the principle of copyright. The onlinary use of correspondence 
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by lettars, is to cany on the interoonrse of life between persons at a 
distance from each other, in the prosecution of commercud or other 
business, which it would be very extraordinary to describe as a literary 
work, in which the writers have a copyright. Another class is the 
correspondence between friends or relations upon their private concerns, 
and it is not necessary here to determine how far such letters, fsdling 
into the hands of executors, assignees of bankrupts, &c. could be 
made paWc in a way that must frequently be very injurious to the 
feelings of individuals. I do not mean to say that would sSord a 
ground for a Court of Equity to interpose to prevent a breach of that 
sort of confidence, independent of contract and property." 

Although there may be a joint property in letters of 
correspondence between the sender and receiver, it does not 
seem by any means necessarily to follow that one of several 
joint owners in a literary composition may not exercise the 
right of publication. Supposing different persons to be 
possessed of manuscript copies of a given composition, in 
which no other has a paramount claiip to restrain the pub- 
lication, it cannot be supposed that any of them individually 
could prevent the publication by the othersO- 


SECTION IV. 

Of Written Lectures, 

The means of diffusing knowledge, and the modes of 
instruction, vary at different periods of society. Itis observable 
that of late years the custom has increased of communicating 
information by public lectures, and it seems fitting, therefore, 
in a work devoted to the examination of the laws relating to 
the protection of the fruits of intellectual labor, that a 
proportionate degree of attention should be paid to the 
questions which may arise out of the respective rights of 
lecturers and pupils, as well as the public generally. We 
shall, therefore, avail ourselves of the elaborate judgments 
which from time 4o time were delivered by the late Lobd 
Chancellor in the celebrated litigation between Mr. Aber- 
ntthy and the proprietors of The Lancet, in which all the 
questions suggested at that time were minutely and fully 
considered, and which his lordship enumerated as follow : 

The first question is, whether an oral lecture is within the pro- 
tection of the law ? Now, as far as my recollection goes, that has 
not yet been the subject of. determination. On the other hand,, if there 
be a lecture apparently oral, but which is neverthdess delivered by 
the assistance of a very good memory from a written composition, 

(1)2 Evans's Coll. Stot. 625. 
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the question then will be^ if it could not be made out in point of law 
that -an oral lecture or an oral sermon was within the protection of the 
law^ whether protection is due to the written composition ? Another 
question will be, whether this court would interfere before notice had 
been giren that that apparently oral lecture was the delivery of matter 
from a written Composition } And a farther question will be^ whether 
if the oral lecture is to be protected by the fact that it is, in truth, the 
delivery of a written composition, it does not lie on those who insist 
that that circumstance gives the protection of the law to that which 
appears to be orally delivered, to produce and shew that written com- 
position, in order to make out their case. 

We shall take the liberty of separating the luminous 
judgment of his lordship into two parts — the 1st, on the 
copyright in lectures which were either read from a written 
composition, or delivered from the recolkction of it 'y the 
2nd, on the copyright in lectures orally delivered, of which no 
manuscript existed. 

First, then, of written lectures. 

Where the court is called upon to restrain a publication 
on the ground that it is a piracy of a composition which has 
been substantially reduced into writing, it is the duty of the 
court to see that the plaintiff produces his written composition. 

The Lord Chancellor. — The very early part of this case turned 
entirely upon the question of property -, and indeed it can be viewed 
only in two ways — either as a question of property, or a question of 
trust. In the first place, I have nothing to do with all the consider- 
ations that have been pressed on me with respect to the benefit which 
the public may receive from the publication, even of such lectures as 
those which so distinguished a man as Mr. Abernethy might publish, 
or other persons might publish for him ; and in the next place, 1 have 
nothing to do with the moral question of how far the editor of this 
work has righteously possessed himself of the means of publishing it. 
When I say with the moral question, I mean to qualify the expression ; 
because if I can collect that those means have been obtained either 
by a breach of trust, or by fraud, this court will have something to 
do with it. 

In the present case, Mr. Solicitor General has viewed it, with 
respect to its connection with writing, in these two ways. He says, 
that Mr. Abernethy has a eomposition which one would call a copy 
or a writing, and which contains the whole of what this defendant 
has published. And then he says, if he have not such a copy, yet he 
delivered it as from writing-, and, therefore, he must be understood 
as having some notes, which were to suggest to him from time to 
time what sentiments to deliver orally to the persons who attended 
his lectures. 

Now with respect to either of those views of the case, I apprehend 
when this court is called on to enforce a legal right, by giving a 
remedy beyond that which the law gives, it is the bounden duty of this 
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eoart> be the ease what it Biay> to see that the plaintiff produce his 
mrUien eawipoiUwn, and therefore^ if this case be to be pat at all on 
tl» ri^t which Ifr. Abernethy is supposed to derive from his having 
a fiiU ftnd comet ciopy^ there must be an original^ or a writing which 
eoatains all that has been published in this book, or he must have a 
writing whidi is such in its nature as that^ coupled with what he 
orally delivered^ it may be taken that he has tubstantialhf a written 
composition as well as that which he ddivered orally. When this 
eoort is caUed on to give a remedy beyond the remedy which the law 
gives to persons who have a legal rights the court must know what ii is 
proceeding on ; and if the case be put on this ground^ eitha* that there 
is a writing of one character or a writiog of another character^ thai 
writing must be produced, so that the court may know what it is doing. 
If that writing be not produced^ I must then look at the motion as an 
application made to me merely on the ground of an oral publication ; 
and then the question of property will arise^ coupled as it may be 
with the doctrine of trust and with the doctrine of fraud{^)i 

It is said that Mr. Abernethy is not to be looked on as holding 
the same character with reference to a subject of this kind as a cler- 
gyman of the churchy or a professor in a University; for as I 
understand the affidavit which has been filed on the part of the 
defendant^ Mr. Abernethy is represented^ not only as a surgeon, but 
as a person appointed by the governors and guardians of this hospital 
to give lectures : — '^ and this deponent saith** (such is the language 
of the affidavit) '^ that the surgeons and lecturers for the time being 
of such hospital, are appointed by the governors of the said hospital. 

Now if a professor be appointed, he is appointed for the piupose 
of giving information to all the students who attend him, and it is 
his duty to do that 3 but I have never yet heard that any body could 
publish his lectures ; nor can I conceive on what ground Sir William 
Blackstone had the copyright in his lectures for twenty years, if there 
had been such a right as that 3 we used to take notes at his lectures 3 
at Sir Robert Chambers's lectures also the students used to take notes ; 
but it never was understood that those lectures could be published 3 — 
and so with respect to any other lectures in the University, it was the 
duty of certain persons to ^ve those lectures 3 but it never was 
understood, that the lectures were capable of being published by any 
of the persons who heard them('). 


SECTioir v. 
Of Oral Lectures. 


An injunction will not be granted to restrain an alleged 
piracy of lectures delivered orally, when no written compo- 
sition substantially the siune with these lectures is produced. 

(1) On these points see the next section. (S) 3 Law Journal, 209. 
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But persons attending an oral lecture have no right to 
publish it for profit. 

An action upon the implied contract will lie against t^ 
pupil attending an oral lecture, who caused it to he puhilished 
for profit. 

The court will grant an injunction against third peirsoQS 
publishing lectures orally delivered, who must have procured 
the means of publishing those lectures from persons who 
attended the oral delivery of the^n, and were bound by the 
implied contract^). 

The Lord Chancellor, in delivering his judgment in 
the case in which the preceding doctrine was held, Qom- 
menced his observations as follows : 

With regard to the question of literary property, T have no right 
to interfere by injunction, unless I have a very strong opinion that the 
legal right is with the plaintiff. Now looking at all that has passed 
with respect to literary property, and particularly with respect to the 
case of Millar v, Taylor, which was first before the Court of King's 
Bench, and afterwards before the House of Lords (though there was a 
Vast deal of argument on the question of what sort of property a man 
may have in his unpublished ideas or sentiments, or the language 
which he uses), yet I do not recollect in the eoupde of those pro- 
ceedings (particularly in the House of Lords) that any question was 
put to the judges that did not adapt itself to the casef of a hoak or a 
literary composition ', for of the questions which were there put to the 
judges, the first was, '^ whether at common law an author of any book 
or literary composition .had the sole right of first printing and pub- 
lishing the same for ssAe, and might bring an action against any 
person who printed, published, and sold the same without his consent?'* 
The next question was, '' if the author had such a right originally, 
did the law take it away upon his printing and publishing such book 
or literary composition, and might any person s^terwards reprint and 
sell for his own benefit such book or literary composition against the 
will of the author V* The third question was, '' if such an action 
would have lain at common law, was it taken away by the statute of 
Anne, and was an author by that statute precluded from any remedy 
except ^n the foundation of the statute, and on the terms and condi- 
tions prescribed thereby V* 

On these questions the judges of the land differed. On the first 
question, one of them was of opinion that at common law an author 
of any book or literary composition had not the sole right of first 
printing and publishing the same fbr sale, and that he could not 
bring an action against any person who printed, published, and sold 
the same, unless such person had obtained the copyright by fraud or 
by violence. So that although this judge was of opinion that at law 
the author was not the party who had the sole right of first printing 

(1) Abernethy v. Hutchison, Knight and Lacey. 

L 2 
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and publiBhing a compoeition for sale, yet he was also of opinion, 
that to give him a right of action against those who first printed and 
published the same for sale, it was necessary to shew, in order to 
maintain an action, that the person who had first printed and published 
had gotten it either by violence or fraud. 

Now if, said his Lordship, it can be made out, as matter of con- 
tract between Mr. Abemethy and those who attend his lectures, that 
they should not be at liberty to print or publish the same, I should say 
then, that supposing notes of all that he delivered in his lectures to be 
taken, and supposing it to be a proper thing for the use of the students 
that that should be done, yet 1 never would permit a third person to 
make use of the delivery of those notes to that third person, for the 
purpose of doing that which the person delivering those notes would 
not himself be permitted to do. 1 should call that, in the sense in 
which a court of equity uses the word, a gross fraud. 

If this injunction be applied for, not on what was done in Millar 
V. Toy lory but on the reasoning to be found in that case, it becomes a 
judge in equity to look about him before he ventures to decide the 
legal question. That legal question, in the shape in which it is now 
put, namely, with respect to an oral delivery of ideas and sentiments^ 
has occasioned much abstruse learning ; and as in the case which I have 
alluded to, the judges of the land in the first instance, and the House of 
Lords in the last instance, avoided giving any opinion upon it when it 
was discussed ; certainly it becomes me to know what opinion a court 
of law would give in such a case as this^ before I grant the injunction 
in unqualified terms. 

There is another difficulty which belongs to a case of this kind^ 
even supposing that there is the right which is contended for — I mean 
the difficulty there must be nine times out of ten in sustaining an 
action for want of proof; for if a lecture be published which has been 
delivered orally, and that can form the subject of an action, how is it 
possible, unless the court is to be satisfied with something like the 
substance of what was said, to prove that the printed publication was 
parcel of the oral publication. In this case, however, there is no diffi- 
culty on that point, which is another rebson perhaps that ought to 
induce the court to be a little cautious in what determination it comes 
to. Because this editor has, in the most distinct manner, admitted in 
his publication — ^and what is admitted in his publication must be taken 
in this court to be true against himself— he has admitted in the pub- 
lication that what he iias published was orally delivered by Mr. Aber- 
nethy. The difficulty of proof, therefore, to which I have alluded, is 
not found to exist in this case. 

At the same time it is one thing to contend that it has not been 
established that a person who orally delivers lectures, has that species of 
property in them which may enable him to bring an action, and after 
having succeeded in the action, to apply for an injunction here, either 
with or without an account to be kept in the mean time of the profits 
of the work; and it is another thing to say, that a person who has 
possessed himself of the means of publishing what another has delivered 
in lectures, which are afterwards to be put into writing, and which 
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the author (if I may so call him) may> or may not mean to publish, 
has himself the copyright of what he does so publish. That it may 
not be supposed 1 sanction that doctrine, I beg to have it Understood, 
that I do not give any such opinion. 

On the other hand, if the editor of the Lancet be not only himself 
at liberty to publish 5000 copies of this work, but 5000 other persons 
(notwithstanding his pretence of having the copyright of this publica- 
tion called the Lancet) may likewise publish the work, that would go 
directly to destroy the value of any property which Mr. Abemethy may 
have in the subject. These are all the views of the case, as far as 
they go to the question of literary property. 

With respect to the question of trust, a good deal of that must 
depend, not only on the nature of these lectures, and so on, and the 
rights and obligations abstractedly considered which those persons 
are under to whom they were delivered ; but it must depend also 
(indeed very materially) on the affidavits that have been actually 
filed. 

On a subsequent day, Mr. Abernethy made an additional 
affidavit, stating, " t£iat he has given bis lectures as most 
lecturers do, orally, and not from a written composition ; but 
that previously to the delivery of such lectures, he had from 
time to time committed to writing notes of such, his said 
lectures, which have been increased and transposed until a 
great mass of writing has been collected, written in as succinct 
a manner as possible, with a view to exhibit the arrangement 
he has formed, and the facts he has collected together, with 
his opinions relative to certain subjects of surgery : that a 
consiaerable portion of such notes have been by, or under the 
direction of this deponent extended and put into writing, 
with a view to publication, which writings he is ready to sub- 
mit to the inspection of any respectable and competent person, 
as a test of this deponent's accuracy is the statement made to 
the court in his former affidavit, and that such writings are 
in his possession; that at the time of delivering his said 
lectures, he did not read or refer to any writing before him, 
but that he delivers such, his lectures, orally, and from recol- 
lection of such notes and writings, and that the lectures so 
delivered by him, though not verbatim the same as his notes 
and writings, yet are in substance, arrangement, and statement 
of the facts substantially the same : that such lectures vary from 
time to time both in the language and arrangement according 
to circumstances, and from any new matter that may have 
occurred to him, by way of illustration or otherwise : that on a 
comparison of the written notes or lectures with those so orally 
delivered by him, they will, and must necessarily vary, and in 
like manner they will be found to vary from the lectures pirated, 
or alleged to be pirated, by the de^ndants in the publication 
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called the Laocei : that the composition of the said lectures 
so reduced into writing have cost him much time and study 
for a long series of years : that his duties as a sui^eon to St. 
Bartholomew's Hospital and lecturer are entirely distinct, and 
that it is not a part of his duty as such surgeon to deliyer 
lectures^ but that the same are in the nature of private lectures, 
and are Hot attended by any persons unless by his permission, 
and are not in any way open or accessible to the public." 
The case was again argued. 

The liOBD Chanckllob. If Mr. Aberoethy had produced io 

court the writings from which he says his lectures were really deliyered, 

so that I might myself have exercised a judicial opinion upon those 

writings, and have seen that his lectures, though orally delivered, were 

delivered from what I should Wf was a literary compotition, I should 

have had no difficulty iu the ca^. If on the other lumd in comparing 

what is said to have been orally delivered, and what has got into this 

book called the Lancet, with the notes, I could not accurately have 

i^efe r iied the publication to those notes as being the same. — (I mean 

with those trifling literary distinctions which must exist in such cases.) 

I should then have known what to have done, by not applying myself 

to any thing but a reference to authorities. But I apprehend, that if 

those notes aie not produced and made, (substantially made,) part of 

the case before me, the court has but two ways of proceeding left to it: — 

the court must either refer it to the master, to enquire whether what is 

admitted to have been puUished in this book is the same as the notes, 

or it must decide the case by calling upon the lecturer to deliver the 

notes to the court itself, that the court may see whether they are the 

same. And it may be very inconvenient to produce those notes 3 so 

much so, that I should not be surprised if a gentleman such as Mr. 

Abemethy would rather suffer himself to go out of this court without 

a judgment, than produce the notes. But if he had gone to the 

master, which would have been the more private way, the master must 

have reported to me, and if there had been an excej^ion taken to his 

report, there must afterwards have been a public production in this 

court. The consequence of all this is, that I am compelled to look at 

the present case as that of a lecture delivered orally. In Millar and 

Taylor, there Is a great deal said with respect to a person having a 

property in s mtiments and language, though not deposited on paper j 

hut there had been no decision upon that point ; and as it is a pure 

question of law, I think it would be going farther than a judge in 

equity should go, to say upon that, that he can grant an injunction 

upon it, before the point is tried. 

There is another ground for an injunction, which is a groimd 
arising out of an implied contract. I should be very sorry if I thought 
that anything which has fallen from me should be considered to go to 
the length of this — that persons who attend lectures or sermons, and 
take notes, are to be at liberty to carry into print those notes for their 
own profit, or for the profit of others. I have very little difficulty on that 
point. But that doctrine must apply either to contract or breach of 
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trust Now with respect to contract^ it is qaite competent for Mr. 
Abemethy, and for every other lecturer^ to protect himselfy in future, 
against what is complained of here. There is a contract espressed 
and a contract implied ; and I should be very sorry to have any man 
understand that this court would not act as well upon a contract im- 
plied, as upon a contract expressed, provided only the circumstances 
of the cause authorize the court to act upon it. I have not the slightest 
difficulty in my own mind that a lecturer may say to those who hear 
him> '^you are entitled to take notes for your own use, and to use them 
perhaps in every way except for the purpose of printing them lor profit; 
you are not to buy lectures to sell again : you come here to hear tiiem 
for your own use, and for your own use you may take notes." In the 
case of Lord Clarendon's work, the history was lent to a person, and an 
application was made for an injunction to stay the publication ; it 
was said there, that there was no ground for the injunction ; and it 
was proved on affidavit that my Lord Clarendon's son said, '' there is the 
book, and make what use you please of it -" the Chancellor, however, 
of that day said, that he could not mean he was to print it for his profit. 
So with respect to letters, my Lord Hardwicke says in one case, that 
the person who parts with letters, still retains a species of property in 
them ; and that the person who receives them, has also a species of 
property in them. He may do what he pleases with the paper, he may 
make what use he pleases of the letters, except print theni. There he 
puts his jurisdiction on the ground of property. In other cases we find 
it put upon the ground of breach of a trust — that the letter is property, 
part of which I have retained, and part J have given to you 5 you may 
make what use of the special property you have in it you please, but 
you shall not make use of my interest in it ; therefore you shall not 
print it for profit. Now if there be an express contract — for instance, 
if Mr. Abemethy say '' Gentlemen, all of you who attend and pay five 
guineas for attending my lectures, may teJ&e notes of what I say, but 
let it be understood, that you shall not print for profit ;'* then in that 
case I should not have the least difficulty in sajring, if any student 
afterwards did think proper to publish for profit, that there is hardly a 
term which this court would think too harsh for him, and it would 
restrain him. There is another ground, which is, whether, looking 
at the general nature of the subject, it is not very difficult to say, that 
there is not a contract which would call upon the court to restrain the 

garties who hear the lectures, from publishing the notes they may 
ave taken. They may make whatever use of them th^ please, but 
they ought not to publish them. If an express contract exists, or if 
any contract is to be implied, either contract would be the ground of 
an action for a breach of contract. 

With respect to trust, the question here would be, whether there 
is not an implied trust with respect to the student himself i One 
thing is quite clear, that if those lectures have been published from 
short-hand writer's notes, they have been published from short hand 
writer's notes taken by some student, or from short hand writer's 
notes taken by some intruder into the lecture room 3 for I do not see 
how it is possible that they could have been taken otherwise. If there 
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•^ «u^ 0^m ^^i« oHt ^tti *^ *! ■*•■ * has naMMBP^* 
MMetopaatdKiiQnctiaB. WiA igpcct to the tfg"C^^ ""^ ™ 

to tdl) whcdbcr dbe poiicr of ^via^ Ae onllRtecs lolte palilic 
WM dcfivcdfiiMD a itadenft or 0oe, I dnak it Tory dificalt to tdl me 
ikit tkat doald aoe be lestniiied wlbdk is stida^ if fOB woald re^^ 
ikit wludi » a bcodi of CDotiact or of tivst. 

Upon liie wlwle, talda^ fins case as it sow stands as a case siiiqdj 
ofotal kctiiffs^itflHMbetriedwIietlieritiskgaltopafaGdlllleflaor 
HOC Upon Hie qocstioa of pfopertj in langoage and waUH i rms not 
pot into Wfitiflg;, Igireno opinion, Imt onty s^tliat it is a question of 
Bii^tty importance. At present, AerefiMe, 1 most refine die iiganc- 
tion : bot I pre leare to make diis reiy motion on tke ground of 
lircadi of oontfact or of trust. 

Afterwards the biH was amended by the introduction of 
allegations, that no persons had a right to attend the lectures, 
except those who were admitted to that prirelege by the 
lecturer: that it had always been understood by him, and 
those who preceded him in the office, and those who attended 
the lectures, that the persons who so attended did not acquire, 
and were not to acqmre, any right of publishing the lectures 
which they heard : but that the plaintiff and his predecessors 
respectirely had and retained tne sole and exclusiye ri^ht of 
printing and publishing their respective lectures, for his and 
their own respective benefit : that there was an implied con- 
tract between the plaintiff and those who attended his lectures, 
that none of them] should publish his lectures, or any part 
thereof: that the defendants had been furnished with the 
copy of the lectures which they had printed, through the 
medium of some person who had attended the lectures under 
Mr. Abemethy's above-mentioned permission ; and that it 
was a breach of contract or trust in such person so to furnish 
the copy, and in the defendants, to print and publish the same. 

Tnese allegations being verified by the affidavit of the 
plaintiff, the subject underwent further discussion. 

LosD Chancellor, Without deciding the question of literary 
property in this case, but merely excluding it, the point to be deter- 
mined was, whether there was such a violation of contract as to 
sustain an action; if not, whether an injunction could be asked for. 
No evidence was given to shew — first, whether the defendants attended 
as pupils, or secondly, whether they received their report from a 
peripn guilty of a breach of trusty or thirdly, whether a shorthand 
writer not being a pupil, gave them a copy of the lectures. It was 
therefore a question, whether a stranger not bound by contract could 
be enjoined. Various considerations would arise out of this ; for a 
Ck>urt of Equity would be called upon to say, whether the means by 
which the defendants were enabled to publish the lectures, might, or 
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might not, be used. One view of the case which ought not be lost 
sight of was, that supposing the lectures to have been taken down by 
a pupil who afterwards communicated them to the publishers, and 
you could not get at the pupil, you could not maintain an action. But 
in that case the publishers might come under the jurisdiction of the 
court, upon the grouqd of having made a fraudulent use of that which 
had been communicated to them, by one who had committed a breach 
of trust. 

The Lord Chancellor on a subsequent day(*) finally 
delivered his judgment. 

He stated, that where the lecture was orally delivered, it was 
difficult to say that an injunction could be granted upon the same 
principle upon which literary composition was protected, because the 
court must be satisfied that the publication complained of was an 
invasion of the written work 3 and this could only be done by com- 
paring the composition with the piracy. But it did not follow that 
because the information communicated by the lecturer was not com- 
mitted to writing, but oraUy delivered, it was therefore within the 
power of the person who heard it to publish it. On the contrary, he was 
clearly of opinion that whatever else might be done with it, the lecture 
could not be published for profit. He had the satisfaction, now of 
knowing, and he did not possess that knowledge when this question 
was last considered, that this doctrine was not a novel one, and that 
this opinion was confirmed by that of some 0/ the judges of the land. 
He was therefore clearly of opinion, that when persons were admitted 
as pupils or otherwise to hear these lectures, although they were orally 
delivered, and although the parties might go to the extent, if they 
were able to do so, of putting down the whole by means of short hand, 
yet they could do that only for the purposes of their own information, 
and could not publish for profit that which they had not obtained the 
right of selling. There was no evidence before the court of the manner 
in which the defendants got possession of the lectures, but as they 
must have been taken from a pupil or otherwise, in such a way as the 
court would not permit, the injunction ought to go upon the ground 
of property and although there was not sufficient to establish an 
an implied contract as between the plsuntiff and the defendants, yet it 
must be decided, that as the lectures must have been procured in an 
undue manner from those who were under a contract not to publish 
for profit, there was sufficient to authorise the court to say the defen- 
dants shall not publish. He had no doubt whatever that an action 
would lie against a pupil who published these lectures. How the 
gentlemen who had published them came by them he did not know 3 
but whether an action could be maintained against them or not, on 
the footing of implied contract, an injunction undoubtedly might be 
granted : because if there had been a breach of contract on the part of 
the pupil who heard these lectures, and if the pupil could not publish 
for profit, to do so would certainly be what this court would call a 

(1) June 17, 1825. 
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fiand in a Hurd party. If these lectures had not been taken from a 
papa, at least the defendants had obtained the means of pnbliahing^ 
them, and bad become aoqnainted with the matter of tlie lectores in 
sndi a manner that this court woold not allow of a pnUicatiao. It 
by no means followed becanse an action cooid not to be maintained^ 
that an Jnjnnction ought not to be granted. One question had been, 
whether Mr. Abernethj, from the peculiar situation which he filled in 
the hospital, was prednded from publishing his own lectures for his 
profit 5 but there was no eridenoe before the court that he had not 
such tight. Therefore the defendants must be enjoined in future. 

The only question remaining was, whether the dday which has 
taken jYlace in renewing the application, was a gnrand for saying that 
the injunction ought not to go to restrain the sale of such lectures as 
had been printed in the interim. His Lordship's opinion was, that 
the injunction ought to go to that eatent, and should indude the 
lectures already published^). 


CHAP. III. 

or FIR ATI VO COPTaiGHT IK DRAMATIC WORKS. 

SECT. I. Cf UmpmbKshed Playi. 

Not only is the manuscript of a dramatic author protected 
by the law, like every other literary composition, but even 
after it -has been represented on tne stage, the poet still 
retains the exclusive right of printing and publishing it. 

In the case of MackHn v. Bichardtoni^), it appeared that 
the defendant had employed a short hand writer to take down 
thie farce of Love d la Mode, upon its performance at the 
theatre and he inserted one act in a magazine ; and gave 
notice that the second act would be published in the maga- 
zine of the following month. 

Upon an application to Lord Camdbn for an injunc- 
tion^ he directed the case to stand over until that of Millar 
and Taylor, which was then depending, should be determined, 
and afiber the determination, the injunction was, by the Lords 
Commissioners Smyths and Bathurst, made perpetual. 
SmfthefL. C .B. said, it has been ar^ed to be a publication by 
being acted, and therefore the printing is no injury to the 
plaintiff, but that is a mistake ; tor besides the aorantage of 
the performance, there is as much reason that he should be 
protected in that right as any other author. Bathurst. ** The 
printing it before the author, is doing him a great injury.'' 

(1) 5 Law Journal, f 09. (2) Amb. 695. 


PRAMATIC WOItKS. 155 

SECTION II. 

Of representing published Plays. 

Although a represented and ifTipublished play is protected 
from piracy by printing, it seems that a different doctrine 
prevails in regard to the representation of published plays. 

Hence an action cannot be maintained for the penalties 
under the statute for representing on the stage the production 
of an author which had been previously printed and published : 
it being held that such representation is not a publishing 
within the intent of the act. 

Thus in Colman v. Wathen, an action was brought for the 
penalty under the statute 8th Anne, c. 19> for publishing an enter- 
tainment caUed the '^ Agreeable Surprise." The plaintiff had purchased 
the copyright from O^Aeeffe the author^ and the only evidence of pub- 
lication by the defendant, was the representation of this piece upon his 
stage at Richmond. A verdict was given for the plaintiff with nominal 
damages, in order to raise the question, whether this mode of publica- 
tion were within the 8tatute(')? 

EasRiNE contended that this was sufficient evidence for the jury 
to conclude that the work bad been pirated, for it could not be sup- 
posed that the performers could by any other means have exhibited 
so perfect a representation of the work. Besides, if this were not held 
to be a publication within the statute, all dramatic works might be 
pirated with impunity, as this was the most valuable mode of profiting 
by them. 

Lord Kenyon^ C. J. There is no evidence to support the action 
in this case. The statute for the protection of copyright only extends to 
prohibit the publication of the book itself by any other than the author, 
or his lawnil assignees. It was so held in the great copyright case 
by the House of Lords. But here was no publication. 

BtJLLEB, J. Reporting any thing from memory, can never be a 
publication within the statute. Some instances of strength of memory 
are very surprising, but the mere act of repeating such a performance, 
cannot be left as evidence to the jury that the defendants had pirated 
the work itself. 

It is observable in this case that the party sought redress 
for the injury he had sustained, not by an action for damages, 
but for the penalties given by the statute, and consequently he 
was bound by the express provisions it contained, which in 
a penal action were of course construed strictly. 

In a later instance (1822), that of Murray v. Ellisttm, the 
Lord Chancellor sent a case for the opinion of the Court 
of King's Bench, in which the manager of a theatre had 
represented Lord Byron's tragedy of Marino Faliero, Doge 
of Venice (altered and abridged for the stage), without the 

(1) 5 T. R. 245. (i; June 17, lSt5. 
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consent of the owner of the copyright, who had previously 
caused the tragedy to be printed and published. 

The Court of King's Bench certified its judgment in 
the usual form to the Lord Chancellor, without stating the 
reasons on which it was founded. It will be necessary, 
therefore, to introduce the arguments of counsel. 

ScABLETT, for the plaintiff. This question is quite different from 
that in Colman v, Watheni^). There it turned upon the words of the 
statute, 8 Anue, c. 19, and the point determined was, that the actings 
a piece on the stage was not a publication of it within that statute. 
Here the question is different, for it depends not on the statute, but on 
the right of property which the plaintiff has in this work. The moment 
such a right is established, the consecjuences must follow, that any 
injury done to the property is the subject of legal redress. This is 
only one mode in which it may be injured. Unfair and malicious 
criticism is another, and for that an action will lie (*). Suppose this 
play failed of success when represented, the sale of the work would 
thereby be damaged. Besides, the curiosity of the public would be 
thereby satisfied, and so the plaintiff would be injured in the sale of 
the work. And whether the right of property arise from the common 
law, or from the statutes relative to it, is in this c^e immaterial. For 
if the statute makes a literary work property, the common law will 
give the remedy for the invasion of it. The only question is, whether 
the representation of this piece for profit, may not injure the copy- 
right ? If so, the plaintiff is entitled to the judgment of the court. 

Adolphus contra. - In Donaldson v. Beckett{^), the majority of 
the judges were of opinion that the action at common law was 
taken away by 8th Anne, c. 19, and that the author Was precluded from 
every remedy except on the statute, and on the terms and conditions 
prescribed thereby. The claim by the plaintiff on this occasion is at 
variance with this decision. For here he contends for a far more 
comprehensive security, and one co-existing with that given by the 
statute, and restraining the public in points of which the statute takes 
no notice. The case of Macklin t?. Richardson^*) was very different. 
There the farce of Love d la Mode had never been published, and the 
defendant having employed a short hand writer to take it from the 
mouths of the actors, published it, and it was held that he could not 
do so. But when in Colman v. Wathen the converse of this was 
attempted, the court held that the action would not lie. This decision 
was plainly founded on the nature of copyright, the property in which 
is exactly the same as if but one book existed which the author per- 
mitted individuals to read on payment of a certain sum. The injury 
then which an author sustains by the violation of his copyright, is this; 
that a stranger without permission disposes of the use and possession 
of his book, and thereby receives the profit to which he the author 
is justly entitled. If then the book be not in all reasonable strictness 

(1) See page 155 ante. (S) Carr v. Hood, 1 Camp. 355. 

(3) 4 Burr. 2408. (4) Page 154 ante. 
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such as may be called the author's own book> as if it be a bona fide 
abridgment; the case of Gyles v, WUcox(^) shews that the author has 
no remedy. Now in the present case a theatrical exhibition falls within 
the principle above laid down. Persons go thither not to read the 
work or to hear it read, but to see the combined effect of poetry, 
scenery, and acting. Now of these three things, two are not produced 
by the author of the work, and the combined e£fect is just as much a 
new production, and even more so, than the printed abridgment of a 
work. There are many instances in which works published have thus, 
without permission of their' authors, been brought upon the stage. 
The safe rule for the court to lay down is, that an author is only pro- 
tected from the piracy of his book itself, or some colorable alteration 
of it : and in that case the defendant is entitled to the judgment of 
the court. 

The COURT afterwards sent the following certificate : 
We have heard this case argued by counsel, and are of 
opinion, that an action cannot be maintained by the plaintiflF 
against the defendant for publicly acting and representing 
the said tragedy, abridged in manner aforesaid, at the Theatre 
Royal Drury Lane, for profit(*). 


CHAP. IV. 

OF PIRATING UNREGISTERED BOOKS. 

Although the fifth section of the statute 54 Geo. III. 
c. 156, requires that all books should be entered at Stationers' 
Hall within certain times after their publication, it is expressly 
provided, at the close of that section, that no failure in making 
any such entry shall in any manner affect any copyright, but shall 
only subject the person making default to the penalty under 
the act. 

It may not be unimportant to state, that prior to this 
statute, the judges of the Court of King's Bench unanimously 
held that an action for damages might be maintained for 
pirating a work before the expiration of twenty-eight years 
from the first publication, although the work was not entered 
at Stationers' Hall, and although it was first published 
without the name of the author affixed(0. 

Lord Kenyon. All arguments in support of the rights of learned 
men in their works, must ever be heard with great favor by men of 
liberal minds, to whom they are addressed. It is probably on that 
account that when the great question of literary property was discussed, 
some judges of enlightened understanding went the length of main- 

(1) 5 T. R. 245. 

(2) Qaere whether an exact representation would be permitted ? 

(3) Beckford v. Hood, 7 T. R. 620. 
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taining, that the right of publication rested exclusively in the audiors 
and those who claimed under them for all time 3 but the oth^r opinion 
finally prevailed^ which established that the right was confined to 
the times limited by the Act of Parliament. And that^ I have no 
doubts was the right decision. Then the question is, whether the 
right of property being vested in authors for certain periods^ the 
common law remedy for a violation of it does not attach within the 
times limited by the Act of Parliament. Within those periods the 
act says that the author *' shall have the 9ole right and liberty" of 
printing &c. Then the statute having vested that right in the author^ 
the common law gives the remedy by action on the case for the violation 
of it. Of this there could have been no doubt made^ if the statute had 
stopped there. But it has been argued^ that as the statute in the same 
clause that creates the rights has prescribed a particular remedy^ that and 
no other can be resorted to. And if such appeared to have been the 
intention of the legislature^ I should have subscribed to it^ however 
inadequate it might be thought. But their meaning in creating the 
penalties in the latter part 01 the clause in question^ certainly was to 
give an accumulative remedy ; nothing could be more incopiplete as a 
remedy than those penalties alonCj for without dwelling upon the 
incompetency of the sum, the right of action is not given to the party 
grieved, but to any common informer. I cannot think that the legis- 
lature would act so inconsistently as to confer a rights and leave the 
party whose property was invaded without redress. But there was good 
reason for requiring an entry to be made at Stationers* Hall, which 
was to serve as a notice and warning to the public, that they might not 
ignorantly incur the forfeitures or penalties before enacted against 
such as pirated the works of others \ but calling on a party who has 
injured the civil property of another for a remedy in damages, cannot 
properly fall under the description of a forfeiture or penalty. Some 
stress was attempted to be laid on the acts passed for preserving the 
property of eqgravers in their works in which a special provision is 
made to meet such a case as the present and to give the same right of 
action as is here contended for. But it is well known that provisions 
of that kind are frequently inserted in Acts of Parliament pro majori 
cautel^, and no argument can be drawn from them to affect the con- 
struction of other Acts of Parliament. On the fair construction of this 
act, therefore, I think it vests the right of property in the authors of 
literary works for the times therein limited, and that consequently the 
common law remedy attaches if no other be specifically given by the 
act 3 and I cannot consider the action given to a common informer for 
the penalties which might be pre-occupied by another, as a remedy 
to the party grieved within the meaning of the act. 

As HURST, J. In the case alluded to, of Donaldson v. Becket in 
the House of Lords, I was one of those that thought that the invention 
of literary works was a foundation for a right of property, indepen- 
dently of the act of Queen Anne. But I shall not enter into the 
discussion of that point now, as the question in the present case is much 
narrowed. And upon the construction of that act I entirely concur 
with my Lord, that the act having vested the right of property in the 
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author^ there must be a remedy in order to preserve it. Now I can 
only consider the action for the penalties given to a common informer 
as an additional protection^ but not intended by the legislature to oust 
the common law right to prosecute by action any person who infringes 
this species of property, which would otherwise necessarily attach 
upon the right of property so conferred. Where an Act of Parliament 
vests property in a party, the other consequences follow of course, 
unless the legislature make a special provision for the purpose, and 
that does not appear to me to have been intended in this case. I am 
the more inclined to adopt this instruction because, the supposed remedy 
is wholly inadeqate to the purpose. The penalties to be recovered 
may indeed operate as a punishment upon the offender, but they afford 
no redress to the injured party 5 the action is not given to him, but to 
any person who may ^t the start of him and sue first. It is no 
redress for the civil injury sustained by the author in the loss of his 
just profits. 

Gbose^ J. The principal question is, whether within the periods 
which the exclusive right of property is secured by the statute to the 
author, he may not sue the party who has invaded his right 
for damages up to the extent of the injury sustained^ and of this 
I conceive there can be no doubt. In the great case of Millar v. 
Taylor, Mr: Justice Yates gave his opinion against the common law 
right contended for in authors, but he was decidedly of opinion that an 
exclusive rights of property was vested in them by the statute for the 
time limited therein. No words can be more expressive to that effect 
than those used by him. But it is to be observed, that the penalties 
given by the act attach only during the first fourteen years of the 
copyright^ and during that time only is the offender liable for such 
penalties if he invade the author's right 5 but he is liable during the 
wliole period prescribed by the act to make good in an action for 
damages any civil injury to the author. If this construction were not 
to prevail during the last fourteen years of the term> the author would 
be wholly without remedy for any invasion of his property. But there 
must be a remedy, otherwise it would be in vain to confer a right. I 
was at first struck with the consideration that six to five of the judges 
who delivered their opinions in the House of Lords in the case of 
Donaldson v. Beckett were of opinion, that the coinmon law right of 
action was taken away by the statute of Anne 5 but upon further view 
it appears that the amount of their opinions went only to establish 
that the common law right of action could not be exercised beyond the 
time limited by that statute. 

LiiWBENCE, J. I entirely concur with the opinions delivered by my 
brethren upon the principal point, and the case of Tonson v. Collins(^) 
is an additional authority in support of it i for there Lord Mansfibld 
said, that it had been always bold^ii that the entry in Stationers' Hall 
was only necessary to enable the party to bring his action for the 
penalty, but that the property was given absolutely to the author> at 
least during the term. 

(1) 1 Black. Rep. 330. 


^ > 


160 PIBATING COPYBIGHT. 

CHAP. V, 

OF PIRATING THE COPYRIGHT IN ENGRAVINGS, ETCHINGS, PRINTS, 

MAPS, CHARTS, AND PLANS. 

SECT I. Of Engravingsy Etchings^ and Prints. 

It has been well expressed by Mr. Godson, that upon the 
same principles, and for the same reasons, that the legislature 
have protected the Scholar in the enjoyment of the fruits of 
his knowledge and industry; so it nas provided that the 
Artist shall not exert his skill and ingenuity without a hope 
of reward from the result of his labors(')* 

There would appear to be a greater difficulty in detecting 
the piracy of an engraving or print, than in that of the lan- 
guage and sentiments of a literary composition, and the means 
of concealing the piracy appear somewhat easier in the 
former than the latter case. Still the subject is capable of 
ascertainment. And it is clearly decided, that where a print 
is a copy in part of an original, by varying in some trifling 
respects only from the main design, the vendor is liable to an 
action by the proprietor of the original; and this liability exists, 
although the vendor did not know it to be a pirated copy. 

Thus in the case of fVest v. Francis, it appeared at the trial that 
the plaintiff was the proprietor of the prints described in the declara- 
tion ; and that the defendant, who was a print-seller, had sold copies 
of the same, all varying fix>m the original in some respect, but preserv- 
ing generally the design of the original. There was no evidence to 
shew that the defendant knew the prints he sold to be copied from the 
plaintiff's prints. It was objected for the defendant, that the action 
was not maintainable under the 17th Geo. III. c. 57> for merely selling 
a varied copy of a print. The Lord Chief Justice reserved the point, 
and the plaintiff having obtained a verdict, a rule nisi was obtained for 
entering a non-suit. On the motion to make it absolute> the court 
pronounced the following judgment. 

Abbott, C. J. This Act of Parliament was intended to preserve 
to artists the property of their works. The question is, what is the 
meaning of the word ^' copy" of a print ? Now in common parlance 
there maybe a copy of a print where there exist small variations from 
the original -, and the question is, whether the words are used in that 
popular sense in this Act of Parliament. That is to be collected from 
looking at the whole clause, by which it is provided, that if any one 
shall engrave &c., or in any other manner copy in the wholeor in part, 
by varying, adding to, or diminishing from, the main design, or shall 
print, or reprint, or import for sale, or publish, or sell, or otherwise dis- 
pose of any copy of any print, he shall be liable to an action. Now 
if the selling of a copy with colorable variations is not within the Act 

(1) Godson, page ^ST'. 
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of Parliament, the printing or importing for sale such copies will not 
be prohibited. The whole must be taken as one sentence 3 and the 
sale of any copy of a print, although there may be some' colorable 
alteration, is within the Act of Parliament. The case of Gahagan v. 
Cooper proceeded upon a different Act of Parliament. In this case I am 
satisfied the verdict is right, and therefore this rule must be discharged. 

Baylet, J. I am of the same opinion. The provisions of the 
8th Geo. II. c. 13, - are entitled to great weight in the construction of 
this latter Act of Parlianoent. That act imposes first a penalty upon 
any persons who shall engrave, copy, and sell, or cause to be copied 
and sold, in the whole or in part, by varying, adding to, or diminishing 
from, the main design ; and secondly, upon persons selling the same 
knowing the same to be so printed or reprinted. The act of the 17th 
Geo. III. c. &7> was passed to remedy the same mischief, and the words 
" knowing the same to be so printed*' are omitted. It may therefore be 
fairly inferred that the legislature meant to make a seller liable, who 
did not even know that they were copies. The former part of the 
17th Geo. III. c. 57, s. 1, applies to persons who actually make the 
copy, and who therefore must know that it is a copy. But the latter 
branch applies to all persons who shall import for ssde or sell any cfopy 
of a print. Every person, therefore, who sells a copy which comes so 
near the original as this, is thereby made liable to an action. There 
can be no reason why a person should not be liable where he sells a copy 
with a mere ooUusive variation 5 and I think we should put a narrow 
construction on the statute, if we held such a collusive variation from 
the original, not to be . a copy. A copy is, that which comes so near 
to the original, as to give to every person seeing it the idea created by 
the original. For these reasons I think the plaintiff is entitled to 
recover 3 and consequently that the rule must be discharged. 

HoLROYD, J. I am of the same opinion. We should be careful 
not to give too extensive a construction to this Act of Parliament, but 
at the same time one sufficient to remedy the mischiefs intended to be 
guarded against. The question is, what is the meaning of the word 
'' copy." Now in the preceding part of the clause, the legislature, 
have called that a copy which is not strictly so in all its parts, being 
one varying from the main design, and I think that the word must 
have the same construction in the latter part. Gahagan v. Cooper 
was decided upon another Act of Parliament, and Lord EUenborough's 
judgment proceeded upon the particular mode in which the counts of 
the declaration were framed. 

Best, J. concurred. 

In treating of the duration and extent of. copyright(*)» 
we have already adverted to the " degree of originality," 
which entitles the inventor to the protection of the law. 

In Blackwell v. Harper, it was held, that the statute was not 
confined merely to invention, as, for instance, an allegoric3.1 or 
fabulous representation, nor to historical only, as the design of a battle ; 

(1) Vide page 82, antes 
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but it meanv tUe designing or engrsviDg anything thai is idiisady in 
natdre; even a print published of any building, house^ or gatden, 
ftlk within the act C). 

A person prticurmg a drawing or design to be made is not 
entitiea to t>rot^ction. 

Lord Habdwickb said^ the case is not within the statute^ which 
was laade for encouragement of genius and art. If.it was^ any person 
who employs a printer or engraTer would be so too* The statute is in 
this respect like the one of new inventions. If there can be no claim 
of ptoperty, there can be no title to relief (*)• 


SECTION II. 


OfPitaiinff Mapt, Charts^ and PUnu, 

The general principles which regulate other kinds of 
copyright, are equally applicable to maps, charts, and plans. 
They are indeed expressly protected by the statute 7th Geo. III. 
cap. 38. Lord Mansfield, in a case tried before him in 
the year 1786, said, *' the rule of decision in this case is a 
matter of great consequence to the country. In deciding it. 
We must take care to guard against two extremes equally 
prejudicial ; Ihe one, that men of ability who have employed 
their time for the service of the community may not be 
deprived of their just merits, and the reward of their ingenuity 
and labour ; the other, that the world may not be depnved of 
improvements, nor the progress of the arts be retarded. The 
act that secures copyright to authors, guards against the 
piracy of the words and sentiments ; but it does not prohibit 
writing on the same subject. In all these cases the question 
of fact t6 dome before k jury is, whether the alteration be 
colorable or not? There must be such a similitude as to 
rtteike it probable and reasonable to suppose that oiie is a 
transcript of the other, tod nothing more thdn a transcript. 
S6 in the ca6e of prints, no doubt different meii tnay take 
engraviiigs from th^ same nicture. The same principle holds 
wim regard to charts; wnoever has it in his intention to 
Dublish a chart, may take advantage of all prior publications. 
Tliere is no ntionbpoly of the subject here any more than in 
the other instknces ; but tipoil any question of this nature 
the jury will decide whether it be a servile imitation or not. 

The dharte in question Wete four m number, which the defendant 
Itad made Irito bue laige tnap. 

(1)3 Atk. 93. («) ^ffery's y. Baldwin, Amb. 164. 


It aiTpeai«d in evlddhce, that tlie defoAdant hftd taken the hdAf «^ 
bis pnbHcatitm from t^ work of the plaiatlBk, but that he bailMtldi 
many Biteratiom and improTeinents therenpoo. It was alio p^nA, 
that the plaintiffs had originally been at a great expenca inpronttfas 
materials for these maps. Delarochett. an e^inQot g^o^l^fer ana 
engraver, had been employed | - - - - 
them. He said, that the presen 
irapro^eme^nt on tboati b^rein 
Sesides th^ir having bee& laid 
Extant, they feert Improved by n: 
bboks, and manuscript relatiana 
materials Must htcvt cost th^fdai] 
tfiat the defendant's chart was ta 
a tew alterations. lii answer tc 
the defendant had pirated from t 
engravings? He answered, frt 
engraver, said he wfw actually i 
draft of the Gulph Passage (in i 

Many witnesses were called on behalf the defendant, amongst 
others a Mr. Stephenson and Admir^ Campbell. Mr. Stephenson 
said, he had carefully examined the two publications ; that there were 
vety important diffei-ences between them, much in favor of the defen- 
duits. That theplsiatiff's lakpa were founded iqMil tm plikciple; 
ndther upon the principle af tile Hercator, nor the ^mtt chart, btt 
upon acorruptioD of both. That near the equator the pltan chart 
would do very well, but that as yon go iufther from ibe e^at[>r, ^Mte 
you must have recourse to the Mercator, That there were veiy piater^ 
erMrs in the plaintiffs' maps. That they were in many places defective 
in pointing out the latitiide and longitude, which is eitremdl^ 
essential in navigating. That most of these, as well errors in the 
eonnffings, were corrected by flie deffendant. Admirat Catnpbell 
observed that there were only two kinds of charts, one .ctAed a jilaih 
chart, which was new v«ry iftlle used, the otbtr, wfiieh is ihe best, 
called the Mercator, and vrtiicfa is v»y accurate In the degrees of 
latitude and latitude. That this dtstindtioii was very necessary in 
theh^her latitudes, but in places near the equator it made IHtto or 
no di&rence. That the plaiutiffe' maps were upon no principle recog- , 
nizett among seamen, and no rules of navigation would be applied to 
them ; and they .were ther.'^fbre entirely useless. 

Lord Mansfield, in addition to the general observation 
already quMed, ssnd, " If ao errtneotts chart be *iade, God 
forbid it should not bs corrected even in a sSaaU degree, if it 
thereby become more serviceable and useful for the purfMste 
to vrbich it is applied. But here there at^ varioue and very 
materiiil alteiationg. This chart of the plainti^fa is upon a 
wrong principle, inapplicable to navigation. The defendant 
has therefore been correctioe; errors, and not servilely copy- 
ing." And he directed the jury, if they thought so, to find 


/ ' 
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for the defendant; if they thought it was a mere servile 
imitation and pirated from the other, they would find for 
the -plaintiffs. A verdict was accordingly found for. the 

defeiiidant(0- 
'• In the case of a map of the island of St Domingo, made 

hy MiV 'Bryan Edwards, and which was pirated, 

' \^ Tl^e !^ORD Cqancellor said, it might be asked, how is it possible 
to^ave. a copyright in a map of the Island of St. Domingo ? Must 
not the' mountains have the same position, the rivers the same coursed 
Muk not the points of land, the coast connecting them, the names 
giveu by the inhabitants, every thing constituting a map, be the 
isame? . The answer was, that the subject of the plaintiff's claim was a 
map, made at great expence, from actual surveys : distinguished from 
former maps by improvements that were manifest : the defendants 
map was a servile imitation, requiring no expence, no ingenuity ^ 
possessing nothing that could confer copyright('). 


CHAP. VL 

OF THE RRMEDIES FOR PIRACY. 

The statutes having vested the right of property in the 
author, there must be a remedy by the principles of the 
common law in order to preserve it. It is accordingly clearly- 
settled, that the action for penalties given to a common 
informer as an additional protection to the copyright of an 
author, does not oust the common law right of property so 
conferred(*). 

The modes of procedure in obtaining redress for injuries 
to copyright, are 

Ist. By actiod on the case for damages. 

2nd. By action under the statute for penalties. 

3rd. By a suit in Equity to restrain the publication, and 
compel an account of the profits. 


SECTION I. 

Of the remedy by action an the Case for Damages. 

It is not deemed necessary to the completion of the 
design of this treatise, to enter upon the technical description 
of the pkadif^s either at law or in equity(^); but the general 

(i) Sayre ▼. Moore, 1 East, 361, turte, (f ) Cited, IS Vesey, f74. 

, (S) Beckford v. Hood, 7 T. R. 62^0. 
(4) For observations on the pleadings, vide 6 Petersdorff's Abr. 574. 
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nature of the Evidence required at the trial, it wiH hf 
material to point out. 

For the PLAINTIFF it must of coutse be proved, if the 
action be brought by him, that he is the author or proprietor 
of the work. 

As the best species of evidence, he should produce the 
manuscript where the action is brought for pirating a book, 
and prove his hand writing, or the hand writing of his amanu- 
ensis. Hence it is always important to preserve the original. 
If the manuscript should have been lost or destroyed^ 
the fact of loss or destruction it should seem must be proved 
before evidence can be received of its composition by the 
author, or by his dictation. 

In an action for pirating engravings, it is sufficient to 
produce one of the prints taken from the original plate— -the 
production of the original itself not being required(*). 

Where the action is brought by the assi^neB of the author, 
he must, in addition to the proof of the original title of the 
author, deduce his own title by legal assignment from him(*). 
The same species of evidence will of course be required 
when the subject matter of the action consists of notes or 
additions to a former work. 

It will next be necessary to produce a copy of the work 
complained of, and prove the injury sustained according: to 
the Specific allega Jns in the pleWngs ; ^hether by printing 
and publishing^ or by exposing to sale, or importing. 

Proof is often given, that parts of the first work were 
used at the press when the second was printed, and that the 
alterations supplied in the MSS. were merely colorable. The 
prevalence of errors in the second work identical with those 
in the first, is likewise good evidence of piracy, since it can 
scarcely have happened that two persons would fall into 
precisely the same mistakes in repeated instances. 

The extent of the damages may be proved by the number 
of copies sold by the defendant, or by any other facts incident 
to the nature of the work. 

The allegations in the pleadings of the title of the book 
pirated, and the time (if set forth) of the first publications 
should be Carefully made, lest the defendant avail himself of 
the error by shewing a variance from the fact 

For the defendant, the evidence will of course vary 
according to the nature of the defence. 

It may be shewn that the plaintiff is not the author of 

(1) 5 T. R. 41. 

(3) For the mode of transfer vide the next part of this book. 


liSQ PlilATIN0 €OPTBi<)t¥T.. 

Aje 4(P«Qp0siti^R s^liag^d to bie pjmted* by i^rQ.yJipg yvh^ 
the real author. 

. Ijf Ib^ d^fmte b« » p¥hUc3llaf)U of the ae^^iui woit by 
ik^ tm^mt of ih^ mikor of tti^ firtt, sjuch (Qonsdnt «QL«8t b^ 
strictly proved, and in conforihity to all the statutes H musi 

b« gi^^a in wrUmg^ 

Accofdii^tQ the statutes previous to the 64tb Creo. III. 
e« IMi a w^ requisite th^t the consept in writing should b^ 
si^^ in the presenee of two or more credible witnesses, but 
in the leust apt, this elause of attest^ion is omitt^. 

The trsAsfer of engravings and sculpture must be attested 
by two witn<e«iaefl» 

The next Question at the trial will be, whether the 
defendant's worlc is sub§taniially the same as that of the 
pbintiff, so as to leave no dOubt that, however varied ia sooie 
particulars, it is a fraudulent imitation. 

It would be competent for the defendant to shew that the 
work whioh he had published, was compiled from the original 
aiijdiorities, and entitled therefore to be considered as a new 
iBFiaky). 

It would also be a good defence, as we \i^f6 seen^), if 
the work of the plaintiff were of an illegal or immotal nature. 

So alio i£ the period limited by the statute for the pro- 
iection of tbe eopyright^had actually expired^ or the action were 
pot commenced within tbe time prescribed by the statutes. 

On the latter point it is material to observe, that for 
pirating tlie copyright of books, the proceedings must be 
commenced within twehe months. For the piracy of bhgbav^ 
1K0S, etchings, prints, maps, and charts, as well as original 
scuLPtuRB, moaels, and casts, the remedy is limited to sir 
months. 

In all the instances, whether for pirating the copyright 
of books, engmvings, or sculpture, the plaintiff, if he recover 
a vendict, is ehtitled to double tbe costs of the suit, whether in 
the EUiglish or the Scottish Courts. 

If the action be discontinued or the plaintiff should be 
noosuitied, the defendant is entitled to the ordinary costs. 

We heve already ad^verted to tbe conflicting decisions 

(1) It is not a piracy to make another engraving from the same origital ^ctore. 

Where an artist was employed to make engravings of two jnctures, and after he 
haA compkied then, made two sketches From the same original without using the 
engravings, and sold them for the use of the Sporting Bdagaxine, 

Lord Chief Justice Abbott said, it would destroy all competition in the art to 
extend the monopoly to the psdnting itself. After quoting the words of the statute, hb 
Lordship added, ''in this case tbe defendant's engraving was made from the original 
picture, and not from the plaintifTs print. De Berenger v. Wheble, t Stark, 548. 

(2) Page, 89, ante* 
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relating to the dftte of the publication of mgravinge, &c(0* 
In a late case, tlie Court of Common Pleas, after noticing 
these opposite opinions, and looking throng the statutes, 
held, that it was the intentio^i of the legislature that the 
public should be protected against the continuance of the 
monopoly beyond the prescribed term, which might \fe this 
ca^e if the date had not been required to appear pn th^ fy,Q^ 
of the prints(*). 

But it was also held by the same court that the plaintiff 
need not describe himself as proprietor. 

The words on the print were Newton, del. IstMdy^ 18^6, Gladwin, 
sculp. The court said it was not usual, nor did they tnink it necessary 
that it should be stated on the print, in terms, that a particular person 
ie the proprietor. The uniform practice is to place the names of the 
designer and engraver alone, and a decision questioning its propriety 
wouki have the effect of dsBtroying much Tiiluahle property('). 


SECTION II. 

Of the remedy by Penalties under the Statutes. 

The author or proprietor of a work which has been 
pirated, or any other person^ may maintain an action of debt 
to recover the penalties inflicted by the several statutes for 
die pvotection of litarary compositions. 

The clauses containing the penalties have been already 
stated. The following is a summary of their amount. 

A^ to BOOKS. 

1st. The forfeiture of pirated books, printed, published, or 
exposed to sale, and every sheet thereof, to be delivered to the author 
or proprietor, and by him (on the order of the cpurt) forthwith 
damasked or made waste paper of. 

9nd. A fine of three pence for every sheet printed, published, or 
exposed to sale, one moiety to the King and the othier to the plaintiff. 

Two penalties may be incurred on the same day for 
selling books, the originals of which have been written and 
published here, and afterwards reprinted abroad, and im- 
ported into this country, if the acts of sale be distinct(*). 

As to Engravings, $*c. 

1st. A forfeiture of the pirated plates and prints to the proprietoir 
of the original to be forthwith destroyed and damasked. 

(\) Page, 83. (3) Newton v. Cowie, 5 Law Journal, p. 161 . Ea^r T. 1837. , 
(3) Ibid. In Thompson v. Syrnonds it was doubted whether in an assignment the 
name of the inventor or the assignee should appear. 5, T. R. 41. 

(4) Brooke t. Milliken. 3 T. R. 509. 
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2od. A fine of ive shillings Hor ererj print found in the 
defendant's possession, eicher printed or published, or exposed to sale : 
the one moietj to the King, and the other to the pliuntiff. 

Ai to Sculpture. 

The remedy for pirating sculpture, models, and casts, seems 
confined to an action for damages, or a salt for an injunction and 
account. No penalties are specified in etiher of the acts on this 
sufcject. 


It would seem that the Evidencb necessary to support 
2m action for the penalties must be as complete in all respects 
as that which is required for the recovery of damages. 
Indeed it is reasonable that the informer should be held, if 
possible, to a stricter degree of proof than* the party really 
injured ; and if the latter were to sue for the penalties, he 
must still be bound by the strict construction applicable to 
cases under penal statutes. 

The LIMITATION of the time within which the penalties 
must be sued for, is the same as that prescribed for the 
commencement of an action for damages ; namely, in regard 
to the copyright of books, twelve months, and of engravings, 
sculpture, &c. six months. 

Though it is still doubtful whether the name and date 
are essential to the recovery of damages in an action for 
piracy, it' is clear they are both necessary in an action for 
penalties under the statute('). 


SECTION III. 

Of the remedy by Injunction in Equity. 

The most usual and expeditious means of obtaining 
redress for piracy, and preventing the continuance of the 
injury, are to be found in a Court of Equity, where, by the 
preliminary process of injunction, justice is more readily 
administered than in a Court of Law, where the evil may 
continue until the final decision of the cause, and from the 
circumstances of the case may then be irremediable. 

In order to obtain this summary relief, the title of the 
plaintiff must be founded on the possession of a legal copy- 
right ; or at all events there must be a strong prima jaoie case 
of legal title. Where the plaintiff's right is doubtful, a 
Court of Equity will not interpose in the first instance, but 

(1) 2 Atkins, 92. 5 T. R. 4J. 1 Camp. 94. 
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leave the party to establish his right by an action at law. 
After which, he will of course be entitled to the additional 
aid of an injunction in equity. 

The question regarding the date of engravings, has also 
occurred in the Court of Chancery. 

In H£^rrison v. Hogg, the Master of the Rolls said, he was glad 
that he was relieved from determining upon the act, for at present he 
was indined to differ from Lord Hardwicke. He must believe that 
it is essential to the plaintiff's right to insert the date. Many good 
reasons, which it was not then necessary to mention, require that the 
date should be upon the plate. But, he said, as Courts of Law have 
permitted plaintiffs to make this sort of general allegation (on the 
pleadings), it would be strange for Equity to be more strict ('). 

The mode of procedure to obtain an injunction, is simple 
and expeditious. A bill is filed by the proprietor, stating nis 
title to the original work, the nature of the piracy, and the 
consequent injuiy. 

. Tne particular facts are next to be verified by affidavit, 
and a special motion may then be made to restrain the publi- 
cation. The whole question may thus be brought before the 
court ; and an injunction will either be granted forthwith, or 
an issue directed to try the question before a jury in a Court 
of Law, unless the work be apparently excluded from legal 
protection on the ground of its mischievous tendency, or for 
other reasons be of a description in which no legal pro- 
prietorship can exist ; and then the plaintifi* is left to seek 
such remedy as he may be entitled to in another court. 

In injunction cases, it appears that no affidavit as to the 
title of an author or proprietor will be received after the 
defendant's answer has oeen filed, though affidavits in oppo- 
sition to the answer may be read as to facts('). 

Though it is clear that the proceeding by injunction is 
thus the most ready and efiectual remedy which can be 
resorted to on the part of the plaintiff; a great degree of 
caution, in the application of that proceeding, in the first 
instance, is requisite for preventing injustice to the defendant, 
whose loss does not from the nature of it admit of reparation, 
if the injunction should, upon further investigation, be found 
to have been erroneously applied, and the judges in Courts of 
Equity have in many cases expressed a strong sense of the 
importance of this principle^). 

(J) 2 Vesey, 327. 

(2) Cited in Piatt t. Button, 19 Ves. 448, and see Norway v. Rowe, ib. 144. 

(3) 2 Evans's Coll. Stat 630. 
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FOURTH PJMT. 

OF THE TRANSFER OF COPYRIGHT, THE CONTRACTS 

OF AUTHORS AND BOOKSELLERS. AND OTHER 

INCIDENTS OF LITERARY PROPERTY. 


lECT. I. Of the Transfer of Copyright gemara/bf. 

/ The transfer of every kind of copyright, according to the 
several provisions in the statutes, must be in writit^. There 
does not appear to be any reason for making a distinction 
between the copyright of books, and that of engravings, of 
maps, or of sculpture. But the last statute has made a 
distinction which it is necessary to point out. 

The statutes of 8 Anne, c. 19 and 41 Geo. 3. c. 107, 
required the consent of the authors or proprietors for iHrmting, 
reprinting, or importing books of which they possessed the 
copyright to be in writing, '* signed in the presence of two or 
more credible witnesses/' The 54 Geo. III. cap. 156, does 
not pontfdn this requisition, and the mode of attestation, 
therefore, appears to be immaterial in giving effect to the 
transfer. 

In the acts relating to engravings, etchings, prints, maps, 
and charts, it is required that there 3hould be an " express 
consent of the proprietor or proprietors, first had and ob- 
tained in writing, si^ed' by him, her, ox them respectively, 
with bis, her, or their own hand or hands, in the presence of, 
afid attested by iwo or more credibk wiinmesQ)" 

In the case of original sculpture, models, and casts, the 
requirements of the act proceed still further, for though in 
the second section the same language is used as in the case 
of engravings, &c. ; in the 4th section it is provided, that 
persons wbp purchase the right or property in original 
sculpture, &c. from the proprietors, expressed in a deed in 
writings signed and attested as in the former case, shall not be 
subject to any action under the statute(^). 

It would appear, therefore, that the right of exclusively 
printing and publishing books may be transferred by a con- 

(1) The 7th section of 7 Geo. III. c. 38, by which the copyright in engravings, &c. 
is extended to twenty-eight years, gives no ad^tional term in case the audior survives 
that period. 

(t) By the 6(ii section of 54 Geo. III. c. 56, the artist is entitled to a second term 
of fourteen years, if he survives the first, but it does not continue during his life beyond 
he second period. 
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sent in writing, without attestation— -the right of publishing 
prints apd maps by a consent in writing, attested by two wit* 
nesses*-*and for the right of making models and easts, the 
consent must be girea by deed, also attested by two witnesses. 

SECTION II. 

Of particular Contracts between Authors and Booksellers. 

Although the transactions between authors and book- 
sellers must evidently be very numerous, and greatly diver- 
sified in their nature, there are few cases reported in the 
authentic law books of any disputes which have existed 
between them. 

We shall; presently refer to the particular points which 
have undergone judicial investigation, but have previously to 
notice a peculiar species of literary property which 'ha$ 
become of vast importance to its proprietors in recent times. 
We allude to the articles or confributions supplied to periodical 
works and enofchpedtas. 

Some distinction appears to exist between efUire 'works 
completed by the author, and sold to t}ie publisher, and 
those partial cojdribyiions which are composed at the request 
of the proprietor^ and originally intended to form part of 
larger works under the editorship of a person distinct from 
the author. There seems here some analogy to the principle 
by which an exception is allowed in the law of debtor and 
creditor ; for although no one is answerable for iht debt of 
another, unless the engagement be in writing, yet an original 
credit may be given to one person, and" the goods supplied to 
another. So nere, it may be said, the bookseller is the 
proprietor of the work at large, and engages different persons 
to supply different portions of the undertaking. When these 
are delivered, they appear to be the property of the owner of 
the general work, more ^specially as the several articles are 
wrought into their appropriate form by the literary agent of 
the proprietor. They seem thus to lose their separate 
identity after leaving the hands of the author. 

Transactions of this kind between publishers and authors 
resemble contracts for so much work and labor towards a 
general undertaking, and are different from the sale of a 
complete copyright, which requires an assignment in the 
exact terms of the act — as there may be various engagements 
(all verbal) with the several artificers to the building of a 
house ; but the edifice itself camiot be conveyed on account 
of the land on which it is situated^ unless the transfer be 
in writing. 
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It may also be urged, that a composition of this sort is 
not a book in the language of the statute, nor any volume 
thereof, and cannot be comprised within its provisions. All 
contracts therefore, relating to such compositions, can be 
limited only by the ordinary principles of law, and a verbal 
agreement, (distinctly proved,) would be sufficient to pass all 
the interest which an author can possess in such works. 
This view of the subject, is somewhat supported by a 
very recent decision in the Appeal Court of tne Exchequer 
Chamber, in which it was held that the public libraries are 
not entitled to copies of works which are not within the 
ordinary signification of a " book" or a ** volume," and that 
parts 01 a volume published at uncertain intervals, are not 
within the meaning of the act(*). 

0/1 the other hand, it is evident from all the cases which 
have been decided on the subject of the transfer of copyright, 
that the interests of authors are favorably regarded, and the 
requirements of the statutes on their behalf strictly enforced. 
This rule of construction is important not only to authors 
themselves but to those who derive their title by assignment 
for them. We have seen, in treating of the extent of copy- 
right, that the law protects it from piracy, however small or 
insignificant the composition may be. Every original work, 
though consisting merely of a single sheet of paper, or the 
music of a single song, has been considered a book within 
the meaning of the Act of Parliament(*). And it is not 
improbable, therefore, that an express assignment would be 
held necessary to deprive the author of the right of republishing 
the article himself in a separate form, although evidently it 
would be a breach of contract to dispose of it again for the 
use of another compilation('). 

The communications, however, from correspondents to 
the editors or proprietors of periodical publications, are said 
to be the property of the person to whom they are directed ; 
and cannot be published by any other person, who by chance 
may have obtained possession of them(^). 

But these communications, it would appear, must be 

(1) British Museum v. Payne and Foss, 2 Younge and J. 166. (2) Pages, 74-5-6. 

(3) Supposing, that the proprietor of an encyclopaedia, or periodical publication, 
possess such a property in the articles contributed for his work, that the author can 
make no other use of them without the consent of the proprietor, still it is questionable 
whether the right be Umted to thB purpoafar which tht compotition vmu wriUm, or may 
be extended, so as to enable the proprietor of the encyclopedia to publish it as a teparate 
book, without a new agreement with the author. The copyright in such case would 
probably be considered asaspecioi one — not general and unlimited ; — and for the purpose 
of separate publication a consent must be given by the author in writing, according to the 
terms prescribed in the Act of Parliament (4) 8 Vesey, 215. 
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such as are sent implied or expressly for the purpose of 
publication ; but on the principle that an author has an 
absolute control over his manuscripts, it seems they may 
be reclaimed at any time before publication. 

Under the general assignment by an author of all his right 
in a work« the assignee has the benefit of the resulting term 
for the life of the author, in case the latter should survive the 
twenty-eight years from the day of publication (*)• 

It has been questioned whether, in the case of vl Joint 
authorship, the copyright would continue to the end of the 
life of the survivor, supposing both of them outlived the 
twenty-eight years from the day of publication? And whether 
there would be any resulting term, supposing one of the 
authors died within the twenty-eight years ?('). 

It would appear, however, that so much as had been 
actually composed by the survivor, must evidently be pro- 
tected to the end of his life. And we do not see how any 
part of the work could be safely pirated, unless the extent 
were precisely known of the contribution of the deceased 
author. It seems also that the benefit of the resulting term 
to the survivor could not depend on both of them outliving 
the twenty-eight years. 

If an author engage to furnish a bookseller with a 
transcript, he must answer in damages for not fulfilling his 
€ontract('). 

And Lord Eldon held, that a covenant in articles of 
agreement, by which a dramatic writer undertook not to com- 
pose pieces for any other than the Haymarket Theatre, was a 
legal covenant(*). 

But where a gentleman had contracted to supply a book- 
seller with reports of the cases argued in the Court of Exche- 
quer upon certain terms, and afterwards sold them to another 
bookseller, the Lord Chancellor would not grant an injunc- 
tion to restrain the publication, and force him to report and 
give his manuscript to the bookseller, observing that he could 
not grant an injunction whereby the person of the defendant 
would not be at liberty(*). 

It is not necessary for an author to put his name in the 
title page in order to preserve it('). 

Lord Eldon, however, on one occasion, doubted how far 
he could relieve the publisher of a work with a fictitious 
nameC), hut he granted an injunction until answer or further 

(1) 2 Brown. C. R. 80. {%) Godsoa, 311. 

(3) Gale v. Leckie, 2 Stark, 107. (4) Morris v. Golman. 18 Veaey, 437. 

(5) Clarke v. Price, 2 Wils. 157. (6) 4 Burr. 2367. (7) 8 Vesey, 22/5. 
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order to restrain the publication of a work in the hanie of 
Lord Byron^ whd was abroad, upon an affidarit of his lord- 
ship's agent of circumstances, nliaking it highly probable that 
it was not a work by his Lordship, and on the refusal of the 
defendant to swear as to his belief that it was written by 

In Storace v. Lonsinan, the plaintifir was the composer of 
a musical air, tane atil writing, which was reprinted by {the 
defendant WiUiin the fourteen years limited by the act* 

Ef shine for the defendant examined the plaihtiflTs sistet, 
to shew that the song was composed to be 6ung by her at the 
Italian Opera, and that all compositions so petformed were 
the property of the house, not ot the composer. But, 

Lord Kenyon said, that this defence could not be sup- 
ported ; that the statute vests the property in the author, and 
that nd such private regulation could interfere with the public 

righto. 

In Powet V. Walker{^), at the trial before Lord Eflen- 
borough, tbe plaintiff, in order to establish his title, proved, 
that Mr. Moore, the author of a work entitled "A Selection of 
Irish Melodies,'* of which this song was one, transferred the 
copyright of the work by verbal agreement to R. Power of 
Dublin, who agreed also by parole with the plaintttf that the 
latter should nave the exclusive right of publishing and 
selling the work in England, reserving to himself the right* of 
selling it in Ireland, ft was objected for the defendant, first, 
that by stat 8th Anne, c. 19, every assignment of copyright 
must be in writing, and secondly, that the right conveyed to 
the plaintiff by Power, (supposing it to be well conveyed) did 
not amount to an assi^ment of the copyright, such as Would 
sustain this actibn, but wis a mere licence to tfie plaintiff for 
the publication and sale in England. 

Lorf Ellen BOROUGH said, that the statute having 
required that the coiisent of the proprietor, in order to 
authorize the printing or reprinting of any book by any other 
person^ shall be in writing, that the conclusion from it seemed 
almost irresistible, but that the assignment, must also be in 
writing, for if the licence which is the Ifesser thing must be in 
writing, a fortiori, the assignment whittb is the greater thing 
mugrt tdso be so. 

I>AMPi£k, J. e^|iressed himself to the siiiie effect, arid 

(1) Lord Byron v. Johnson, 2 Meriv. 29. 

(2) 2 Camp. 27, note. But quere^ as to the accuracy of this opinion, as authors 
frequently dispose of MS. and copyright, and a general usage upon the subject may be 
evidence of such a dieposHion. 2 Evans's Coll. iStat. 627. 

(d^) S Jtfoufo and S. 7. 
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said^ that the asBigntnent could only be under the statute^ 
and therefore the plaintiff must shew that he was such an 
assignee as the statute required. 

The construction of the statute is so strict, that tiiough 
the author of a musical composition acquiesced for six years 
in the defendant's publication of it ; this was held insufficient 
eyidence of the transfer of his interest in the copyright. 

Nor will a receipt given by the plaintiff for money 
received by him as the price of the copyright, preclude him 
from maintaining the action. 

The facts were as follows : the piece of music in question 
" Le Retour de Windsor," had been composed by the plaintiff 
in the year 1801, and it appeared that in 1812, and previously, 
the defendants had sold copies bearing Latour's name as the 
composer, and that this had been done with his acquiescence. 
It was also proved, that ten years ago the plaintiff had given 
a receipt (wnich had since been destroyed) to the defendants 
for thirty guineas, as the consideration of the purchase of the 
copyright, but that there was no other writing tnan the receipt; 
and that the plaintiff had afterwards said that he ought to 
have had more for the copyright. 

Abbott, J. was of opinion, that there had not been any 
assignment. In the case of Moore v. WalkerQ), the author 
had admitted that be had assigned his interest ; but here it 
appeared in evidence that there had not been any assignment 
such as the statute required. By the act of Anne, which was 
made for the encouragement of genius and learning, an exclu- 
sive right had been given to the author of any ^ork for the 
ternl of fourteen years ; and he might during that term assign 
his interest to another, and if he died without assigning his 
copyright, the interest would go to his executors. If he 
survived the term ot fourteen years, he Would be entitled to 
the enjoyment of the copyright for fourteen years more. A 
question might perhaps be made, whether an assignment 
within the first fourteen years Would carry the contingent 
interest ; but hefre ho such question arose, since there had 
been no assignment according to the mode pointed out by 
the statute^). 

Where, howeveir, A copyright iii niusic was Hot asserted 
against violatiota by several persons {ox fifteen years, the Court 
of Chancery fefused an injunction until the right should be 
established at law. 

Thef Lord Chancellor said, I admit this to be the 

(1) 4 Camp. 9, noU. (3) Latour v. Bland, 2 Stark. R. 382. 
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subject of copyright. But the plaintiflf has permitted several 
people to publish these dances, some of them for fifteen years : 
thus encouraging others to do so. That, it is true, is not a 
justification ; but under these circumstances a Court of Equity 
will not interfere in the first instance. If, as is represented, 
some of them were published only last year, ana one two 
months ago ; the bill ought to have been confined to those. 
You may bring your action, and. then apply for an injunction(')« 


SECTION III. 

Of the Bequett of Copyright. 

We have seen that it was usual from the earliest period 
aftei; the invention of printing not only to sell copyrights (at 
that time in perpetuity), but that they were made the subject 
of family settlements for the provision of wives and children(*); 
and where they were not included in such settlements, of 
course the proprietors disposed of them by their wills, or they 
passed to the administrator in the same manner as other goods 
and chattels. 

It does not appear that there is any case reported in 
which the title to a copyright depended upon a bequest ; but 
there can be no douot that an author has the power of 
bequeathing it. A patentee may beaueath his interest in a 
patent(^), and if he die intestate, it will be assets in the hands 
of his administrate r(^). It must clearly follow, therefore, that 
the author or proprietor of a book may transfer his copyright 
by a testamentary disposition, and in the absence of which it 
will pass in the same way as other kinds of personal property. 
Its limited duration has naturally prevented the occurrence of 
many instances in which copyright has been specifically 
bequeathed. The only case reported on the subject is that of 
the interest in a newspaper. The property in question on that 
occasion, however, consisted rather in printing the work and 
the implements of trade necessary to conduct it, than in the 
copyright of the composition. 

In Keene v. Harris, the printer of a newspaper, the Baih 
Chronicle, bequeathed to his widow the benefit of that trade, 
subject to the trust of maintaining and educating her family. 
Having formed an attachment for the person who had been 
employed as foreman in conducting that business, she assisted 
him in setting up the same paper giving him the use of the 

(1 > Piatt V. Button. 19, Yes. 447. (2) Page 16. 

(3) Godson, 168. (4) 1 Vesey, Jun. 118. and 3 B. and P. 573. 
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letter press^ &c., on the premises* A bill was filed by the 
executors^ and an injunction was granted('). 


SECTION IV. 

OJ the rights of Creditors, under an Execution or a Commission of 

Bankruptcy, 

The unpublished fnamiscript of an author cannot^ it seems, 
be taken in execution at the suit of creditors(*). Such a 
seizure would be contraiy to the established principle of law, 
that until an actual publication has taken place, the author 
has an uncontrolled right to» and dominion over his manu- 
scriptsC*). 

It would also be contrary to the principle by which the 
instruments of a man^s trade or profession, whilst in use, are 
protected from the process of distraint. The books ofu scholar 
are enumerated in the old authorities as exempt from distress ; 
and a fortiori, if his books generally are protected, the manu- 
script on which he is at work, which being unpublished may 
be presumed incomplete, is that kind of property, which the 
policy of the law has wisely protected from seizure. 

Neither are the assignees under a Commission of Bank- 
ruptcy, entitled to the manuscripts of an author, although 
the copyright of a book which lias been printed and pub- 
lished will legally pass for the benefit of the ereditors(*). 

(1) Cited 17 Vesey, 338. There is a distinction between the right to publish a 
similar work, or set up a similar trade, and the fraud of identifying it with the work or 
trade of anoUier. 16. 343. 

(«) 4 Burr. 2.311. (3) Amb. 695. 

(4) Longman v. Tripp, 3 New. rep. 67, It is questionable whether a book uot 
completely printed and consequently uupubllshed, could be claimed by the creditors. 
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BOOK IIL 

^n t^t 9rineiple0 of tl^e 1Utai0. 

FIRST PART. 

OF THE LIMITATION OF COPYRIGHT TO TWENTY- 
EIGHT YEARS. 


CHAP. I. THE OBJECTIONS TO A PERPETUITY IN COPTAIGHT 

CONSIDERED. 

I. It has been objected that^ although the invention 
and labor^ by which literary compositions are produced, 
entitle the author to the exclusive use of his manuscript, 
the right cannot be extended to ideas, because they are not 
objects of property. 

In the commencement of our historical view, we have 
considered the nature and foundation of the rights of literary 
property, and shewn that it was equally entitled with any 
other production whether depending upon occupancy or labor, 
to the fidl protection of the laws — mat if it came not within 
the literal definition of " property,'' as laid down of old, it 
was assuredly within its spint — tnat the general interests of 
society, as well as the comprehensive principles of justice, 
required the protection of copyright, and to exclude it would 
be a violation of the boasted maxim of the English Law, that 
redress is provided for every injury. 

In further reply to this objection, ''that there can be 
no property in ideas,'' it must be observed, that an author 
does not claim a copyright in the subject on which he has 
written, but in the composition which he has produced on that 
subject. In the cases which have been decided regarding 
the piracy of copyright, it is repeatedly laid down, that ** the 
subject" of literary compositions is open to all writers ; but 
that no one must seize and appropriate to himself the labor 
bestowed by another. He may avail himself of it as a guide 
to the sources from whence the result was derived — to the 
mines where the raw material may be found, but he cannot 
lawfully take the manufactured article. A lively image has 
been used to explain the extent of the right. The wells of 
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literature are open to all, but no one has a tight to use the bucket 
of another. 

The objection^ indeed, resolves itself entirely into the 
supposed difficulty of ascertaining whether the later author 
has drawn his materials from the original sources, to which 
the first must have resorted, or has availed himself of his 
predecessor's ingenuity and labot, without exerting his 
own. 

But the same difficulty prevails in the present limited 
state of legal protection. The same questions arise within 
the tw^^ty-^ight years, as would arise after they had expired. 
The argument, tnerefore, if it be worth anything, should 
lead to the abolition of all protection whatever. 

II. It has also been urged, that as it is every man's 
.i^^tqral. right to, follow a lawful employment, and printing 
and bookselling are of that kind^ everi/ monopoly that would 
intrench upon these lawful employments, is a restraint upon the 
liberty of the subject. And if the prih^ii^g and selling^of every 
• book that comes out riiay be confined to a few, and for ever 
withheld from all the rest of the traide, it is ask^d, what 
provision will the bulk of them be iable to make for thi6ir 
respective families ? 

It is curious, that this objection shotild have occurred 
to the learned judge who advanced it; for, if it be well 
founded, then the holding of any kind of property exclusively 
and for ever is also a monopoly. 

It is obvious there could be no monopoly in this case 
more then prevails in the possession of a plot of laiid or a 
herd of cattle. It is not a monopoly of a/I books, of all kinds 
— such as the prerogative claim was formerly n^ade ; nor of 
all books upon one subject — it is the mere appropriation of the 

{property in one book, the produce o( indivtaual invention and 
abor. Not only is every subject of literature open to the 
exertion of the talents and industry of all ; but every trader 
in literary works has the same, opportunity as others to 
purchase the existing copyright of authors, by offering a 
sufficient price, or of engaging literary men' to . Write new 
works on the same or on other subjects, of which there is a 
bouiidless and exhaustless number. 

Further, this objection to a supposed undue restraint on 
plagiarists and pirates, like the former one, should extend, if 
it be tenable, to the abolition of the law altogether, and 
therefore annihilates itself. 

III. But it said — others, may arrive at similar conclusions. 
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It would be difficult to a ascertain the right owner, and tncon* 
veniently increase litigation. 

There is here an unfounded assumption : No two minds 
being alike^ it is impossible for any two men to compose a 
work precisely similar. They may arriye indeed at the same 
'' conclusions'' — ^Thinking upon tiie same subject, the truth 
may be apparent to both ; but each will proceed by different 
methods, and those who are skilled in criticism would have 
no difficulty in determining iilrhich of the two was the pla- 
giarist, and an intelligent jury, aided by competent witnesses 
and the learning of the bar, and the experience and wisdom 
of the bench, would surely be able to determine whether the 
work was colorably pirated from another, or an original and 
bonajide production. 

But, admitting that there might be occasional difficulty 
in identifying the works of one author from another. Sucn 
cases would be rare. Are we to abandon the property in 
general because it sometimes may be troublesome to ascertain 
it } There is frequent difficulty in identifying other species 
of property—nay. even, of identifying persons ; but no one 
has yet bepn wild enough to propose the abolition of the 
lawb of property or personal protection, because the evidence of 
ownership and identity is sometimes doubtful. We do not con- 
ceive the difficulty would be greater in this than in many other 
kinds of property. There are no insuperable obstacles in 
identifying a literary work within the time already limited 
by the statute, and the same rules might be applied if the time 
were extended. 

That it will give rise to litigation so long as men are dis- 
honest cannot be doubted ; but the same occasional evil pre- 
vails in every kind of property. He who prints and pub- 
lishes another man's copy, or makes such voluminous extracts 
from it as to injure its ssile, knows as well as the depredator 
of any thing else, that it is not his own, and if he has no 
sense of rectitude, he should be taught by the law that it is 
wrong, and punished either in purse or person for his trans- 
gresssion. There would be no greater decree of litigation 
than in proportion to the number of violations of the law of 
Qopy right, and the inclination of the injured to seek redress. 
Let the experiment be tried and there will be no difficulty in 
provfding remedies for any evil that may casually arise in the 
execution of the law. 

IV. The composition is the property of the writer whilst in 
manuscript, but the act of publishing gives it to the worfd. If 
there be any force in mere legal reasoning, in this objection. 
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tliere is, none in reason or common sense. By the publica- 
tion the author gives nothing whatever. He selb each copy, 
for its pr^ce, and the purchaser may do what he pleases with 
the copy except printing other. copies. He may make uae of 
the language and sentim.ent8 it contains in any way he think& 
proper, except to the injury of the author. He may quote or 
abridge passages to improve his own works, proviaed his- 
extracjbs be not of unreasonable length, and have the effect 
of injuring the sale of the original. He may also lend or sell, 
his copy, and may make a profit by the loan or sale. But.be 
cannot appropriate to himself the profit derivable from, the 
sal^ .of other copies the right to print which was never sold. 
The purchpisc he has made is for his own use, not the use of 
the public, and he must abide by the reasonable conditions of 
his bargain. It may be compared to the case of a proprietor 
of a theatre, who grants for a certain price a ticket of admis^ 
sion, which, if transfeiTable, the purchaser may lend or let 
on hire ; but whoever supposed, that he had a consequent 
right, to multiply copies and sell them to the injury of the 
proprietor ? So, in the instance of a public .Water Company, 
the. contract includes the unlimited use > by the person who 
pays for it, but conveys no right to vend the. smallest portion. 
By analogy, therefore, to other kinds of limited sales ; as well 
as from the reason of the case, it is clear that the act of pub-; 
lishing is no dedication to the public, so as to make the 
property common to all. 

V. Another objection is, that the Patentees of Mechanical 
inventions possess but a limited term, and therefore, that the 
authors of literary or scientific works should be satisfied with 
the same measure of legal protection. 

We shall not enter into the argument of the distinction 
between the nature of new machinery and that of literary 
compositions, for we are not entirely satisfied that it is well 
founded(*). But we rest on this, if there is a distinction, in 
fact, we are glad the patentees suffer less wrong : If not, they 
are common sufferers, and should take part in seeking redress. 
It is a proof of the straits to which our opponents are driven 
when tney excuse one act of injustice by another. 

VI. It is objected that it would prolong the power of 
the owner to deal with the public as he chose, and that he 
might either suppress a valuable work or put an exorbitant price 
upon it; in both of which events the public would be injured. 

The fear of suppression may be easily provided against. 
If the proprietor does not re-print the work when required 
within a reasonable time, there would be no injustice in con- 

(1). The best comment on thu point seems to be made by Mr. Hargrave.^vide 

NOTESv 


OBJECTIONS TO A PERPETUITY. 185 

sidering the copyright as abandoned. It is replied^ that therer 
would be a difficulty in proving an abandonment. We do. 
not perceive the difficulty, at least, in the majority of 
instances, and regulations which experience would suggest, 
might be adapted to circumstances. Generally speaking, if 
it were worth while to reprint a work, the copies of which 
were exhausted, it would not be abandoned. Where it was 
out of print, notice might be given to the last publisher and 
entered in the registry of the Stationers' Company, and if at 
the expiration of a certain length of time (perhaps proper* 
tioned to the magnitude of the work) it were not reprinted, it 
might then become common property. 

There is no probability that the price of literature will be 
enhanced more than the price of land. Some ages ago a 
large price might have been required, and as the demand was 
then limited, a higher price was not unjustifiable. But since 
the development of the true principles of trade, there can be 
no apprehension of such a result. Every publisher now 
knows that the cheaper he sells his books, the greater is the 
sale, and a small profit, upon a rapid and extensive sale is in 
the result more advantageous, than a larger profit upon a slow 
and limited one. The more generally useful the work, the 
cheaper it might be sold, on account of the greater number 
of purchasers. It is onlv of works which are Tittle demanded 
that a high price could be necessary. So that the evil cures 
itself, and both the cause of literature and the interest of the 
public, would be promoted by enabling the proprietors of 
this kind of property to deal with it as unreservedly as with 
any thing else. And surely, if the principle of free trade 
should any where be acted upon, it oupht to prevail in favor 
of the press — that great instrument ol national knowledge 
and improvement, and by which all other improvements are 
so much extended and promoted. 

Besides the price might be restrained by a jury. Com- 
pensation for property is settled on many occasions under 
Acts of Parliament for roads and canals. It would be com- 
petent for an author or proprietor to prove the capital invested 
and learned men might be called to estimate the skill, and 
publishers to prove what would be a fair or liberal remune- 
rating price. 

But then it is said, if there be an actual tight, it is im- 
proper to restrain it. Now we have no wish that it should be 
"restrained : we do not apply for the restraint. We think it 
not only needless but objectionable and unjust. — We conceive 
that every man's own interest will be the best protection to 
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the public for the fair exercise of the right. It is uo in all other 
arts and trades and why shonld it not be the same in those of 
printing and publishing? But if we cannot have the right 
without the restraint^ we will submit to it. — It is an odd 
objection that denies a right, because if exercised without 
the restraint it may be injurious^ and then rejects the restraint 
because all restraints are reprehensible. 

VII. The advocates othmiied copyright further contend, 
that " salary is the reward of science, and those who deserve it, 
scorn (ill meaner views" It was not for gain that Bacon» Newton^ 
Locke^ 8&C. instructed the world. There are various unan- 
swerable replies to this piece of rhetoric. 

First, the question is not what are the motives of an 
author — Glory or Gain — but what is due in justice from 
the public to those who have conferred benefits upon it ? 
What is right ? If the benefit be perpetual, why should not 
the reward? If Shakespeare has left us volumes of intellec- 
tual gratification which can die only (nay, not even then) with 
the language in which they are written, why should not his 
decendants (long reduced to poverty) derive the benefit 
which justice demands, and which gratitude would cheerfully 
pay. Granting that Nelson and Wellington were stimulated 
to their immortal exertions by glory alone, do we owe them 
nothing, because they have received their reward ? Were the 
titles and the wealth that were bestowed upon them needless? 
Besides, it may be asked, how do the national rewards of 
substantial property act in the iway of exciteinent upon the 
conduct of others. Has the perpetual entailment of Blenheim 
had no influence upon the minds of subsequent warriors ? 

2ndly. Different men possess different propensities and 
feelings. The objection supposes all men alike, and that they 
are alone influenced by the predominant passion of ambi- 
tion. It is an objection founded in utter ignorance of human 
nature. A very large- :class certainly are desirous of renown. 
But there are other dosses besides the ambitious. Many men 
love their parents, wives, children, and kindred, and to that 
intense degree that they will exert their powers more 
eminently for them than for the empty buzz of strangers or 
of distant posterity* Bo these lawyer-like reasoners sup- 
pose that all men of warm affections are deficient in ingenuity, 
and that the stem and cold man of ambition is the only 
inheritor of genius and greatness ? Now a man of this kindly 
nature may care but little for ** gain," 90 far as he is 
personally concerned ; but for the sake of those who are 
dearer to him even than '' glory," he may bestow more labor 
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than the mere aidbitious man, and wfaerefore Bhould not he be 
permitted to receive that, which thepablic would readily and 
gladly pay? Who is there that has read the *' Paradise Lost/' 
that would not be delighted whilst paying its price to know, 
that he had contributed his mite to avert the penury in which 
had died the last descendant of its author? 

It is any thing but philosophical to talk of men, in ge- 
neral^ as exerting themselves disinterestedly, and " scorning all 
mean views." Small must be the knowledge of human na- 
ture which ventures upon such declamation. There are men 
of the strictest integrity, who far surpass the generous and 
the ambitious in acts of justice, and yet are influenced by 
motives of gain. Are all men, who desire to be paid for the 
services they perform, " mean ? " 

Authors are not a peculiar race of men — able to live on 
the air, "glory crammed."- Neither we suspect were those 
who 'reasoned with such loftiness able to live on the renown, 
either of framing' or administering the laws with impar- 
tiality. 

There is yet another class of men, the most numerous of 
^11, who are not actuated by any sir^le predominant motive, 
to whom neither glory, nor gain, are master passions ; but 
who are •influenced by mixed motives, and who would bestow 
greater exertions, if their social, as well as selfish feelings 
were equally gratified* Why should we not use all the means 
which justice permits, to excite men to the exertion of their 
best faculties i 

He who can, by his works, obtain not only the prospect 
of future fame, but the substantial advantage of immediate 
recompense, with a provision for his family after his death, 
will labor with greater diligence than those who are incited 
only by the desire of posthumous renown. 

The reward of glory may, indeed, stimulate the produc- 
tion of works of pure genius, and the more especially as the 
exercise of the imagination is so peculiarly delightful ; but 
this cannot be the case, in an equal degree, in the depart- 
ment of philosophy. Great, persevering, and often painful 
labor, is necessary to the accomplishment of many works of 
science, and therefore every possible inducement should be 
added, instead of bein^ diminished, that may tend to encou- 
rage the prosecution of such labors. 

Besides, an author, who wished for no other reward than 
renown, might still exercise his liberality, and either present 
his labors gratuitously to the public, or bestow them on some 
meritorious object. He can do so now in favour of the Uni- 
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versities ; and the glory of the bequest would be the greater 
because it would be more rare and generous. 


CHAP. II. 

CM THE IV JUSTICE ASD IMPOLICY OF THE LIMITATION. 

In the previous part of the work we have considered the 
reasons and foundation on which the claim to an extension of 
copyright depends^ and the unlimited protection to which it 
is entitled, under the general laws which apply to all kinds 
of property. It will not be necessary in this place to enter 
into an examination of the subtilties, by which it was attempt- 
ed to exclude literary compositions from the guardianship of 
our courts of justice. In tne Introductory Dissertation, and the 
sections on the nature and definition of literary property, and its 
claim to a perpetuity by the common law, wnich commence 
the Historical View, we have endeavoured to establish a foun- 
dation for the property in question, which we conceive to be 
consistent, equally with the laws of civilized communities in 
general, and with those of this country in particular. 

Referring to those previous parts of the Treatise, for the 
preliminary considei'ation of the basis on which the right is 
founded, we shall proceed, in this place, to discuss the po- 
licy, as well as the justice, of extending to the Scholar and the 
Artist the provisions which guard the property of all other 
classes of the community. 

It is one of the most indisputable principles of justice, 

that THE LAWS SHOULD BE EQUAL. 

This golden rule is violated in the distinction created be^ 
tween the copyright of individual authors, and the copyrights 
held by the Crown and the Universities, in both of which in- 
stances it endures without limitation* 

The several cases reported in the law-books, for violating 
patents for printing, prerogative copies, after the expiration of 
the period limited by the statute, prove that a copyright was 
acknowledged by the common law : since if the king had! not 
the ri^ht, he could not grant it to the patentee. It is clear that 
the king, by his prerogative, has no power to restrain print- 
ing, which is a trade and manufacture ; or to grant an exclu-' 
sive privilege of printing any book whatsoever, cj;cep^ as a sub- 
ject might; by reason of the copyright being his property. 
It is now clearly settled, that th^ king is owner of such books 
or writings only, as he had the sole right originally to publish. 
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consisting of acts of parliament, orders of council, proclama- 
tions, English translations of the Bible, and the Common Prayer* 
Book. These are his own works, as he represents the state, 
and, according to the constitution, is head of the church. 
" There seems to be no principle on which the exclusive pri- 
vilege thus established in favour of the Crown, should be de- 
nied to private authors. If there be any sufficient reason for 
appropriating the acts of state and the ordinances of the 
cnurcn, the same reason would extend to the case of all other 
copyright ; — if it be thought necessary, in order to secure 
correct copies of the statutes and ordinances, that no one but 
the king's printer should be permitted to publish them ; it is 
in a comparative degree important, that the author of a lite- 
rary work should retain the superintendence of its publica- 
tion ; since it may otherwise be incorrectly printed, or he 
may be deprived of the power of amending or improving it — 
of correcting errors on the one hand, or extending the 
illustration of truths on the other. 

So far, indeed, from there being any solid reason for the 
exercise of the prerogative, whilst the ordinary rights of pro- 
perty are denied to individuals, it is manifest that hese tnere 
bugnt to be no copyright whatever, beyond the printing of 
such copies as are necessary for judicial proof, or other public 
purposes. For all other objects there ought to be no restraint, 
«ince it must be the interest, as it ougnt to be the duty of 
government, to diffuse a knowledge, as extensively as possible, 
of the regulations both of church and state ; and there is a 
sufficient ^arantee, that the unofficial copies of these acts 
of state will be adequately faithful, for any blunders in them 
would be soon detected, and the publication which came re- 
commended by its accuracy, would be the most extensively 
circulated. 

The other instance in which the right claimed by authors 
has been gi*anted to others, whilst it was denied to them, is 
that of the Universities of England and Scotland, and the Col-- 
leges of Eton, Westminster, and Winchester, and that of 
Trinity-College, Dublin. 

It is difficult to conjecture any reason for allowing to 
these public institutions a copyright in literary compositions, 
which does not, in a far stronger degree, belong to the indi- 
viduals by whom this intellectual property was produced. 

Without exhausting conjectures on the loundation of 
this privilege, we may resoH to the Act of Parliament by 
whicn it is created, and where the basis of the claim is thus 
described :— 

Authors, it is said^ may ^ve or bequeath the copies of books to 
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these respective Universities and Colleges^ and may direct the pfoftts 
to be applied far the advancement of learning 5 leat^ therefone, such 
useful purposes should be frustrated^ the sple printing i« seciired tp 
them in perpetuity. 

Now, it is manifest, that if the Universities, a^ tfie l^a- 
tee$ of authors, are eutitlad to this extended j^rotectipn, the 
authors themselves ar^ still better entitled to it. Adnutting 
that the Universities are in possession of. no more, than their 
just rights, it is evident that private individuals, not merely 
for their own sakes, but for the interests of science and lite- 
rature, are, at least, equally, if not in a higher degree^ ^^ti- 
tled to legal protection. 

The Universities, in their corporate capacity, can esta- 
blish no pretensions on which the exemption ca^ be justly 
founded. They are not, collectively, in advance of the litersiry 
and scientific world ; nor have they accelerated th^ progress 
of modem improvement It is, indeed, often vrged, ths^t these 
institutions rather impede than assist the extension of ^c^enpe; 
that they follow, at no inconsiderable distance, rather than 
lead forward the human intellect to new fields of ipquiry. 
Without discussing this invidious view of the subject, it may 
be assumed, without much fear of injustice, that the person- 
ages who compose these learned associations, have achieved 
nothing in their official character, which can justify the pecu- 
liar exemptions they possess. The distinguished writers who, 
in their private and iridividual capacity, have conferred honor 
by their works on the seats of learning to which they belong- 
ed, cannot but make common cause with their literary 
brethren. 

It is yiOTih observing, also, that the privilege of t^e 
Universities cannot be upheld on the ground of necessity 9—7 
they cannot plead that it is granted in commisseratiop for t^eif 
poverty, for they are unquestionably better able to bear the wrong 
which the laws inflict on individuals, but which the Collegefi 
possess such effectual power to prevent. Indeed^ were there 
any foundation for such a pretension, it would be infinitely 
better for the sake of justice, and the example of an equal 
administration of its sacred principles, that they should re- 
ceive a parliamentary grant, than that 30 flagrant an auooi^ly 
should be permitted to exist. 

The EVAsioji ioF the laws is always a , great , evil, 
for there is not only (he immediate injury to jusiipe of the 
specific violation ^ but a general weakening of the salutury 
reverence which is entertained for national institutions wfaej;i 
founded on principles of reason and equity. 

Now both the authors and t)ie publishers tp whom they 
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have assigned their works, have a strong feeling that the 
limitation of copyright to the period of twenty-eight years is 
inconsistent with the regulations of all otlier arts and profes- 
sions, at variance with the commonest principles of free 
trade, and equally injurious to authors and publisners without 
any correspondent benefit to the public. It is natural, there- 
fore, that every effort should be made to elude the conse-^ 
quences of an arbitary and irrational infringement of their 
own rights and of the property of their families — of a patri- 
mony often earned at the expence of health, and of the 
abridgment of life. And whilst acting under such feelings, 
there are few, even of the coldest-hearted legislators, who 
would visit with much censure, the plan of ingenuity and 
contrivance which has been resorted to by the parties 
interested, in saving themselves, as much as possible, from 
injury or diminishing its magnitude. 

The proprietor of the copyright prior to its expiration 
takes care to prepare a new edition with notes, and though the 
original work becomes common property, the notes are pro- 
tected on the ground of their constituting an original com- 
position. By a sort of combination also amongst the princi- 
pal booksellers, these renewed editions *' with notes,'' receive 
a preference over others. The interpretation which the 
judges have put on this mode of republication is exceedingly 
liberal, but if it be right that pub^sners should resort to these 
expedients to protect their property, the law should allow it 
to be done openly instead of surreptitiously : an honorable 
man must revolt against a system which subjects him to 
lose his property or to practice devices and evasions which 
out of respect to the laws of his country he must dislike. And 
although Dy these means the mischief is somewhat practically 
diminished, much of it unavoidably remains. The work may 
not really require any notes either of explanation or addition or 
they may be such as the humblest talents can supply. There 
are, it is true, some subjects which are uiKlergomg continual 
change and the publications which treat of them require 
propoitionate alterations. But if not so, the work is inoum- 
bered with useless comments, or the name of some eminent 
author is appended to a new edition which an ordinary 
writer might equally well supply. 

Not only individual publishers would gain by the exteu^ 
sion, but it would promote the interest of publishers in gene- 
ral, if the property in a work were vested perpetually in the 
Juthor and his assigns. Suppose that the moment a valua- 
le book were published, every One had a right to pirate it, 
the effect would be, that a general scramble would ensue to 
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reprint cheaper editions than the original. A great number 
of persons would be engaged in doing the same thing. The 
market would be over stocked. None would be sufficiently 
remunerated and all would be more or less injured. It would 
be analagous to permitting the land of a deceased person to 
be retained by any one who could by stratagem or force 
obtain posession. A riot would then succeed the death of 
every landed proprietor. Now something of the same kind 
must take place, though in a less degree, at the expiration of 
the statutory period^ and although the evil js partially sub- 
dued by the evasions and combination before adverted to, 
still it cannot be generally avoided. 

It has been urged by those who maintain the sufficiency of 
the present system, that the extension of the term would pro- 
duce no good to the public. But the question ought to be, 
what evil will it occasion I . For if there be no evil, there ought 
to be no restraint. It is happily clear that right and expedi- 
ency are as inseparable in this as in all other cases, for by the 
extension of the term the public would receive superior and 
cheaper publications. Authoris are at present discouraged 
from executing works of a standard nature because such 
works demand the labor of a life. It is evident that talent 
may be more profitably employed in the attention to works 
of temporary excitement. The fashion of a particular age or 
season is consulted instead of the general and enduring interest 
of the community. The question with an author who is about 
to select the sphere of his literary labor is not determined by 
any opinion of what will be beneficial to mankind at large, or 
ultiniately ensure his own reputation, but what will sell the 
best in the literary market. 

It is not easy to estimate the labor and expence of a 
work of superior utility and importance. It demands a 
degree of research and care which can scarcely be bestowed 
whilst the law continues in its present state. Besides the 
works whicli are costly in their embellishments, the scientific 
and literary labor which many of them demand, can only be 
encountered where there is no apprehension of restraint. Thus, 
in works of great historical scope — the investigation of an- 
cient as well as modern manuscripts and records— of scarce 
documents, ill-digested and repulsive works — of conflicting 
evidence — ^all these demand not only great judgment and 
accuracy in the winnowing of large masses of materials, 
but superior skill in adopting the best arrangement, and 
selecting the most appropriate language and illustration — 
and witnout the devotion of much time and leisure, the 
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greatest talents cannot execute the work in a manner ' pro- 
portioned to its magnitude and importance. 

Again, in works of a philosophic and scientific character — 
should they comprise subjects of striking originality : the 
invention of a new system — the task of experiment and 
induction may require a still wider range of exertion and 
longer continued perseverance, which it is vain to suppose 
will be often bestowed without superior recompense. It is 
not reasonable to expect that the public can render imme- 
diate, justice to works of an entirely novel description. For 
whatiever is at variance with established opinions and received 
theories is naturally liable either to neglect or opposition. 
Perhaps it is the safer course for the pubuc that it should be 
so. There is less danger in adonting a system after it has been 
subjected to every kind of oraeal, than if it were favorably 
received upon its first hasty and insiifiicient investigation. 
But whilst the public enjoy this immunity, let no needless 
injustice be done to the sons of genius. If the reward of 
their splendid discoveries cannot be bestowed in the age 
they live in, — if the authors of new and ingenious systems 
cannot reasonably expect that justice will be done to their 
meritorious labors during the span of their own brief exis* 
tence, let them at least possess the consolation of looking 
forward to that dav, however distant, when posterity will 
make amends to their survi?ing family or to some future 
descendant. 

The evil it is evident must thus fall the heaviest on the 
most useful authors, whom it should be the policy of the 
legislature in the highest degree to protect, encourage, and 
recompense. It has often been remarked, that the best and 
most original works make the slowest advances in general 
circulation. Smithes Wealth of Nntiom passed through two 
editions only in eight years. Hume^s History fell dead-born 
from the press ; and Milton^s immortal poem remained for 
many years in almost total obscurity. 

It. is a fact, proved by indisputable evidence before a 
Committee of the House of Commons, that many important 
works of an expensive, nature have not been published owing 
to the hardships imposed by the law. A great part of that 
hardship is attributable to the heavy tax of the eleven 
presentation copies for the public libraries (which we shall 
presently examine) but much also of disadvantage arises, 
even as regards these costly publications, from the limita- 
tion of time, because the splendid engravings, which occa- 
sion the chief expeuce of many of these works are equally 
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doonifd to coBunon depredation after the end of twenty- 
eight years. 

It mnst be recollected that» anthon are generally depen- 
dent on rircnmstances of a very uncertain nature for the 
notice their productions receive from the public. A great 
name will often do much and so may a great subject. 
Reriewers also are able to accomplish not a little in fiiYor of a 
new publication, yet criticism is not infeUible nor always 
well intentioned. It maj suit the taste or the interest of the 
critic to cry down the suDject, or to aflizthe ''branding iron/' 
upon the author* Malice may purposely condemn and pre- 
judice, or ignorance blunderingly eensure^-v^-Thm " the whole 
car^ of the reading puUie may be " abused." 

It is obrious, that if the period were extended, a higher 
rtmuneratioB might be afforded for works of superior impor* 
tance on account of the enduring nature of the property in 
them. The profit it is true might not be rapid but its ludi- 
mited contmuance would generally in the result compensate 
for the advance of a krgier amount of capital. We might 
illustrate this fact by reference to the nature of leasehold and 
freehold property. For all ordinary purposes, to the great 
bulk of mankind, long leasehold property is really as useful 
as freehold, and endures as long as the lives of any for whom 
they feel an interest, yet we may perceive that such is not 
the general feeling, for the price in the (market is exceedingly 
different: men are content with about three per cent when it 
is ensured to them in perpetuity, but they >expect seven or 
eight in the other case, though it may last out three genera- 
tions. 

The cheapness of a work would thus obviously be pro- 
moted by the just extension of the period of its protection, 
because the proprietor would not depend upon any sudden 
return of his capital, but would proportion his gain to the 
extent of its duration. As he would ultimately receive a 
better remuneration he could afford to diminish its present 
amount. The calculation is now made upon an immediate 
return : if that does not take place, the work is supposed to 
be condemned — no matter what may be its intrinsic merits, 
no further efforts are made to bring them before the notice 
of the public^ — ^The legal period being so short, it is not 
deemed worth while to keep open the accomit, and it is 
closed as soon as possible. 

It may be said, however, that this extension of copy- 
right would not produce any very perceptible difierenee in 
the immediate price to the public of literary works. And 
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undoubtedly to effect a sufficient reduction, corresponding 
with the sale of books on the Continent, the tax in favour of 
the public libraries, the imposts upofi paper, and the duty 
on aavertisements should be duly moderated if not removed. 
It must, hoWev^ef, be apparent, that gr6at good would be 
done by the extension of the Cojpyright, and it would be an 
earnest of future improvements, that would give a great 
impulse to the best kind of literary undertakings. 
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SECOND PART. 

w 

OF THE LIBRARY TAX OF ELEVEN COPIES 

OF EVERY BOOK. 


CHAP I. THB GROUNDS OF THB LIBRARY CLAIM BXAMINED. 

Having brought before the reader the state of the law 
ivith reference to the contracted period during which the 
rights of authors are protected, and animadverted upon the 
monstrous injustice of permitting the productions of intellec- 
tual labor to become the object of common plunder after 
twenty-eight years, whilst the fruits of ordinary industry 
were wisely secured in perpetuity ; we now turn to the con- 
sideration of the next feature of oppression in these statutes 
'' for the encouragement of learning." After curtailing the 
duration of the right of literary property, from a perpetuity to 
the brief term of twenty-eight years (in return for which 
restraint, it might have been anticipated that some splendid 
boon was intended to be conferrea) the Acts of Parliament 
proceed to impose a tax of eleven copies on every publication, 
whether the most rare and expensive, or the cneapest and 
most insignificant. 

Although the statutes impose a penalty of three pence 
per sheet for pirating copyright, the old mode of redress by 
an action at law for damages, or an injunction and an 
account in equity has always been and is still preferred. So 
that, in truth, the statute has practically left the remedy just 
where it was, and in consideration of the three pence per 
sheet (which is rarely if ever sued for) cut down the per- 
petuity of right to the short span of twenty-eight years ; and 
m return for these services to literature, this protection of 
learned men and their families, (which closely resembles the 
protection afforded by the vulture to the lambs) — the legisla- 
ture imposed a new tax of six copies, and revived an old 
one of three others which had been levied in the time of 
Chai'les II. but had expired soon after the revolution. Thus 
we perceive, that the mild literary imposts of the Stuarts 
were not deemed sufficient in that eera which has somewhere 
been denominated the Augustine Age of English Literature ! 

The two remaining copies, which complete this measure 
of'' encouragement,'^ were imposed, so late as the year 1802. 
The purpose for which these last copies are professedly de- 
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signed/ might be considered, at first sight, as mitigating, in 
some degree, the quantum of injustice, for they are inipofled 
for the benefit of ire/aiu^— constituting, it may be supposed, 
some little compensation for the evils to which that ill-fated 
province was 'subjected,^ and realizing part of the high expec* 
tations which were so flatteringly held out to its patnotic 
feelings, that the union of the two parliaments woula be fol- 
lowed by the happiest effects. 

Thus, for the paltry consideration of these miserable 
copies, wrung from the hard pittance of the ingenious men of 
this country ; the gifted sons of Ireland, who have so long 
shed a lustre upon the literature of the empire, are in their 
turn mulct, — not in two copies only, but in eleven ! Such are 
the notions of equal ' laws and equal justice, which have 
hitherto prevailed on this important subject. 

In treating of the origin of this tax, we examined the 
legal pretensions on which it was attempted to be maintained('). 
It was formerly contended that the art of printing had been 
introduced at the expense of the king, and therefore that he 
was entitled to impose such terms as he pleased, in granting 
a license for its exercise. The agreement was also adduced 
by. which the Stationers' Company engaged to furnish a copy 
of every book to the University Library at Oxford. These 
pretensions having been exploded, we have now to examine 
the seneral and more popular grouncls, on which the advocates 
of the Universities still contend for the continuance of the 
tax. 

I. That the law is beneficial to the Universities need not be 
disputed. These gratuitous contributions to their several 
libraries save their funds. But is the saving necessary or 
just ? Have they not sufficient means to purchase every use- 
ful publication ? Do they really make use of the current lite- 
rature of the age? These are questions^ which cannot be an- 
swered, except in the negative. It cannot be requisite that 
every work that issues from the fertility of the press should 
be deposited in all the libraries. The works whicn are esteem- 
ed in these ancient colleges are those which have long main- 
tained their rank 2m stanaard productions. The great bulk of 
modem publications are not introduced, and cannot, perhaps, 
with propriety be introduced into the course of study pursued 
at the Universities. A large part of the system of education 
is confined to ancient authors, and to subjects which do not 
admit of modem improvement. Indeed, the general plan of 
instruction is opposed to whatever is novel and speculative. 

(1) Pages 44»*49. 
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Nothing is adopted but that whidi has been long tried and 
estab^^ed, and we cannot oonceiire, theiefore, why the heads 
of coQf^ges require those vahiable but modem works, which 
diey do not permit to be used. 

Eren were it necessary to the weUiEune of the UniFor- 
ftities, that each should possess a copy of eyery puUieatioii, 
it is iniquitous to exact them at the expense of indiiridnal 
authors or proprietors. The colleges of which they are comi-< 
posed are in general richly endowed, and if each college could 
not afford to possess itself of th^ modem publicationay th^iv 
united funds would certainty be amply sufficient. It may he 
true, that some of the Scottish colleges have but little surplus 
wealth to dispose of in thepurchaae of every kind of puhlica^ 
tion ; but whatever may b^ thought to the contraiy, we are 
persuaded that the intelligent people of Scotland, ip general, 
possess too much just pride to plead the pooerly of their Uni- 
versities as a ground for unjust exactions. 

II. It is said that the Vmvei'sUi» cmmoi furduue th€ iflem- 
did editions of great and expensive works, and yet tbey are 
i^rorks of which they stand in the greatest need : iketf give a 
VmversUy dignity and respectability. And in some departments 
of liberal education, accurate drawings and engravings a|« 
essentially requisite. 

Now, however agreeable to the eye are splendid editions, 
and however suited to the taste of the a,ftuettt, we exceedingly 

Siuestion their utility, not only to the student, but to- the pra- 
essed author. Fine plates and bindings are adapted to the 
literary idler and looker-on, but paa scarcely stimulate any 
one to intellectual exertion. These spl^idid tmppings are. for 
holidays, and not for days of learned labon Th^ tend; Iske 
great luxuries in general, more to enervate than invigorate. 

That the welmre of a college is at all dependent on splen- 
did editions we, therefore, altogether deny. If they should 
be rick enough to purchase these luxwies th^re can he no 
objection, for thougn not necessary to the real student and 
man of tett^s, they are no doubt agreeable subjects fqr lite- 
rary relaxation. 

The ''respectability" of tke establishment surely cannot 
be proH^oted by robbing an author of any portion of his fiuar- 
eamed reward, and drawing down upon itself the odijum of 
the whole republic of letters. And its ''^ dignity '' can scarcely 
be increased- by any other means than the opportunity it af- 
fords to«attain sound, compreh^isive> and aocumte know- 
tedge, in tibe highest, departments of pyiosophy and litera- 
ture. It is beneath its real dignity to owe any of its attrac- 
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fionchto Ae spkudid decoration of its libr4ry# in mdiicli, ia** 
deed, there Miottld be as little as possible addressed to the 
external sense, and every thing adapted to excite tlie i»r 
<• tellect. 

It is true that tlie studeal may be assisted in his pur* 
suits by occasional engravings, but those which are useful 
are of a very different class ta the si>lenidid drawinger wUcfa 
render many works so costly. Even in arcbitecture, we ap^ 
prehend it is not necessSiry that the plates for purposes of 
study, should be very costly^ and besides, it is not m a col- 
lege that the education of an architect can be completed. 
Antiquarian work^ are of course expensive, but we are. not 
aware that the U;itversities profess to induct their pupils in 
the knowledge p{ antiquities, the study of which may safdy 
be left to Me Antiquarian Society. So also botany and 
zoology may h^ efiectuaUy studied without the aid of magni- 
ficent plates, whidb, indeed, are rather calculated to excite 
a taste for drawing and to encourage a love of show and 
splendour, than to induce philosophical and studious habits. 
We can see no advantage to public education in attracting 
the pupil to quit the hard study, which can alone render him 
eminent in society, for the pmrpose of gratifying his taste in 
examining splendid folios, and admiring the productions of 
the arts of mriwing and engraving. 

III. But the lawia said to be beneficiai to general litenn 
ture, by affording to imm ^ littrary taknt^ am wdudr^ Urn 
means (ffinformaUon, aoid enabling them to accomj^b wotks 
of the highest meri>t and utility. \^ 

This is too barefaced an excuse fos ii^ustice : it is lob* 
bing Pet^r, not to j»a|f Paul, brut to enable him dishonestfy to 
live at the expense of Peter. The men of " literary talents 
and industry,'^ who ham actomplisbed works of merit and 
ability, are to be deprived of a large pwt of their profit, 
where any exists, in order that others may avail thenkselres 
of the results of their industry gratuitously. Sfuoely, thei fel- 
lows of these learned Universities, who &voy tb^ world with 
their collegiate lucubtations,. and who set their own pcice 
upon them, should standi on the same foioting 8t» other literary 
men, and pi»chase the materials which they rehire in the 
coarse of their labors. It may be vvry convendenl^ but it 
cannot be just^ that by the aid of these iJmvcssities a winter 
should possess himself of the property of his predecessors^ 
for which no remuneration whatever has been made. And 
after all, there is not the plea of necessity in ftkvor of the in* 
justice 'y, for it is the common* practice of an authnv who is 
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engaged on a work, in the preparation of which he has occa- 
sion to refelr to a variety of books, to obtain them from his 
publisher ; and it is part of the nnderstanding between them, 
that all the books which are necessary shall be lent him. Of 
course there is, of all others, the least difficulty in supplying 
the modem publications. And we presume, no one who is 
tolerably acquainted with the history and circumstances of 
literature, can believe that it has been, or is likely to be, 
benefited or improved by the doctrine, for the first time laid 
down in 1812, that the Universities are entitled to copies of 
every publication. We may venture to say, that if not the 
best authors of the present a^e, at least, as good as any others, 
are unconnected with the Universities, and derive no advan- 
tage whatever from the accumulations which have been inade 
in their libraries, either since 1812, when every book has been 
supplied, or prior to that time, when the registered books 
only were delivered. ' Indeed, it is absurd to suppose that 
the intellect of the country is to be advanced by such paltry 
means, and the true friends of academical learning are no 
doubt as much ashamed of the folly of such an argument, as 
of the dishonesty of its principle. 

Supposing, however, all these considerations set aside, 
let us inquire what is really the use of the single copy given 
to any one University ? In general, the books are of no use 
whatever to any one in any of the colleges. Of the far greater 
portion, not a single page is ever read. It either is utterly 
useless, or is so considered for all collegiate purposes. In- 
deed, how can it be otherwise, when the libraries indiscrimi- 
nately demand their copies of every publication — of all the 
trash, folly, and obsoenity, which find their way out of the 
press. 

But, suppose the work to be really valuable, either for 
its profound philosophy or learning, or for the popularity of 
the subject and the talent it indicates. Then every one be- 
comes desirous to read it. Thousands of students apply for 
it ; and what is the consequence ? As but few can possibly 
obtain it^4he work is either purchased or borrowed n*om the 
comimon circulating libraries, and the copy in each of the 
eleven libraries has precisely the effect ot preventing pur- 
chases from the author, for the sole benefit of a few inaivi- 
duals, who can either do without the book, or afibrd to pay 
for it. 

IV • Another benefit of the law, however, is said to con- 
sist in preserving the books from the danger of loss, some of which 
are valuable, and others will to future times prove curious. . 
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The really valuable ,works there is no probability will ever 
be destroyed. The art of printing has disposed of all reason- 
able apprehension of that contingency, and we think it bad 
morality, on the coldest application of the doctrine of expe- 
diency, to do an act of positive injustice, for the sake of pre^ 
serving something which may become ourious.. Certainly^ 
many a production, intrinsically worthless, may, from its ex- 
treme rarity or antiquity, obtain aa artificial value in the esti- 
mation of Uiose who are pleased with such things ; but it is 
not politic, (to say nothing of honesty,) to injure and discou- 
rage the writers of the present age, in order that a biblical 
antiquary may, some centuries hence, feed his idle vanity 
with the possession of a specimen of unique absurdity ! 

To meet, however, the object of preserving a copy of 
every kind of publication, whether the offspring of the talent- 
ed or the foolish, the moral or the vicious, it would be suffi- 
cient to deposit a single copy in the British Museum as the 
National Library, To this, we are sure, no author or publisher 
would offer an objection, and this copy, so deposited, would 
serve the purpose, and render unnecessary tiie extra copy 
which every printer, by the 39th Geo. III. c. 79, sec. 27, 29, 
is obliged to reserve of every work he prints. 


CHAP. II. 


OF THE EFFECT OF THE TAX ON LITERATURE. 

After having thus considered the nature of the claim of 
these favoured libraries, and the grounds on which it rests, 
we proceed to notice the evils which must necessarily attend 
its continuance. 

The law has the effect of preventing the publication, 
both of valuable and. expensive works; of those which re- 
quire in their composition great learning and talent, and those 
which demiand expensive illustrations and embellishments. 
The costliness of a work necessarily diminishes the number 
of its purchasers, and consequently the copies published 
are proportionally of a limited amount. It is well known, 
also, that the scarcity of a book increases its value in the 
literary market, and it is consequently material that as accu- 
rate a calculation as. possible should be made of the expected 
demand. The skill and capital which are embarked in these 
expensive undertakings, cannot be rewarded without placing 
a high price upon each copy, and th^ exaction of eleven 
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copies out of fifty or 100» generally absorbs the wbole profit. 
In some instances, the ek^n copies amount to a tax of up* 
vards of 40 per cent.; in others of 20; and in a Ytrj large 
proportion or cases, to 10 per cent. 

Even in the most ordinary publications, the tax is SJvffi- 
ciently oppressive. The proprietor of the work, whether ait- 
tbcHT or puUisber, of course, forma the best estimate in him 
power ot the probable extent of the sale. The custom of the 
pritttingi-trade, it is well known, is to make the charge on each 
250 copies, an4 the loss on ekven copies is exactly the price 
for wdhkich they would sell, or if that nmrnbet of extra copwa 
were printed, the loss would be equal to the pmtinff of 250 
copies, exclusive of the expence o£ paper. It is fotue to way, 
that the printer might make his charge in a difierent manner 
-^the custom of the trade has [been long established, aad 
we are not aware that the printer^s remuneration is higho* 
than it o«ght to be, or that it can possibly be rcdtDced* 
On the contrary, we understand that Joum^men taytors 
receive higher wages than the compositors in a printing 
office. 

W& have heard it argued, that where the work isi 
popular and the sale extensive, the exaction becomes a mere 
trine and is scarcely perceptible. Further, that when the 
work does not sell, tne eleven copies may as well be placed 
in the public libraries as in the lumber-room of the pub- 
lisher. 

In considering this point, it must be borne in mind, that 
the majority of puolications are not sufficiently successful to 
pay tliiBir expenee, and although the publisher misht afford 
to pay tha ta(SL on a work whidi met with great good fiortme, 
yet it is only by these occaaionaUy successfiil speculatioitflr 
that he is enabled to bear the frequent losses, wfaichi be must 
n^cesswly susltain. by other pidaUcations. This tax like 
every other, ahouM be imposed accordJiiig toi general priAci** 
plea aad in confonrnty with, tiba rights and inteflests of the 
comnMUUty 9t larger It n the langua^ of heartlesa deapo^ 
tisn to teU an aiti0M« that i£ hk» book m not. sokL he may as 
well plbce it. in: a Kbrary^ as a knnbcir*room.. Would thi9 
cjcufil. mocikery be endnored by abhex classes, of 'thatcomnumity f 
If a man haa mora oaam. tfaant he oan seUv mayr the: sarplua. W 
seized ? la ibei ntanwfactnra! bablBr to- thuB aort of coBfisceAB^ 
prQCQaawh^n he. caaBMvtfind a maodiet £» hia. warea?' Can 
the, land q£ tbeliu'dly propnietorbe tatkee possesmon of whwa 
o^ pi^fitable tenaaicati be fi^und ? Many of our mfomed. arniv 
have larger VM^snes. tfaaa they think proper to ^oHsume^ 
and more capita^ than Uiey can usefully employ — may we lay 
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handis upon a eertaia proportion of the surplus ? We sup* 
pose not — yet wlief efore should the unsold productions of an 
author be suhjecAed to a different rule ? Thoi^b not saleable 
now, they may sell at some future time, and if not at the pdce 
demanded at a lower one* — At aU evonta they will fetch their 
weight as waste paper. 

It may be observed also, that if the work is to be esti-* 
mated as mere lumber, it cannot be valuable to the Universities, 
unless indeed (as we have heard it hinted) those patrona and 
pvomoters of learning increase their sufficiently ample 
revenues by sdiling the books which they do not tiiink proper 
to dignify with a place on their shelves. We may classify 
works into good aidd bad, doubtful and indifferent. Those 
which ajre really valuable are n^ot exceedingly numerous, and 
the Universities ought to pay for them. They used to do so, 
prior to the year 1812, when it was for the first time decided 
that they were entitled to a copy of every publication, whether 
entered at Stationers' HaU or not. Of works which are 
worthless, these great preceptova of the rising generation, 
surely need no copies ; and such as sore, of a doubtful or 
indi&rent. diaracleff they ougfai not tQ- require. life is 
short-^he season of youtb is hnsf, and shouhl not be waited 
in the perusal of idle or questionable productions* Looking 
at the ample endowments of many, if not all, of the Colleges 
which constitute the several Universities, ooe should thtnk 
that their fuinds could not be better employed than in. bestow-- 
ing part of them itt th« enconrageivient oi valuable worka, 
upon the publication of whicb^ indieed, depends that great 
Okbject of intellectual improvement, for th^ fwrtherance of 
which, the Colleges themsdves were aatablidiedw 

Amongst other arguments^ or rather pretences, in suppvcfft 
of the policy, if not th« justice^ of the law, it has been 
strangely contended that th^ sals ol valuable publieaticdas is 
favored by an opportunity being vJShrdfid by seeing s««h 
works in the public libmaries> and tints awakening a relish for 
them I Nothing can exceed tile piuimUty^ untruthfulness, or 
misapprehension of such a auggestion* Wo takei it, that, if 
the knowledge, of the public: with respect tonewpnWcations, 
were restaiictedto&uch iooifonnation as they couUb obtain from 
their dqsosit m the libraries named in the Act of Pariiar 
m«nt, very few of them would find puirehafiers.. Indeed, a 
single advertisement; or mcKtice in a periodical wosk of exten- 
sive circnlaition, will evidently effect more in behalf of the 
work, thaa if ii were bestowed upon every College: in the 
Empire. We may be sjire these is no lack o£ inclination to 
purchase able and useful publications, and if the supply 
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could be made at a cheap rate, it is scarcely possible to 
estimate the extent of the demand. It is perfectly^ childish 
to talk of the excitement produced by seeing books m a pnbMc 
library, when compared with the effect of their exhibition 
in the shops of the booksellers. In London there is one copy 
deposited m the British Museum, and another, for the benefit 
of the clergy in Sion College : compare the number of persons 
who look at books of any kind in tnose two repositories, with 
those who are attracted by their exhibition m other ways, 
and we shall be satisfied of the fallacy of the notion. 'Hie 
fact is, that the British Museum (to which no one would 
object that a copy should be presented) is resorted to gene- 
rally, not for the purpose of reading new publications, but to 
consult those which are old and scarce, and it is to the perio- 
dical press,^nd to the activity of publishers, that an author 
can alone look for *' awaking a relish" for any production 
that can now be offered to the public. 

Another supposed reason in excuse of the exaction, is, 
that it cannot affect authors or proprietors, because the 
amount either is, or may be, charged to the public. But in 
this hypothesis it is entirely forgotten, that literary works do 
not form a necessary of life, and especially that the higher class 
of them, which need the greatest encouragement, are required 
by comparatively a small part only of the community. The 
tax on the means of subsistence must be paid by the con- 
sumer, although, even in that instance, the quantity con- 
sumed varies according to the price, and when the tax is 
high, the tradesman, if he throws the whole amount on the 
consumer, necessarily suffers by the diminution of his 
custom. Literary works are of the class of luxuries and the 
smaller the price, the more extensive the sale. There is a 
certain quantum of money expended in articles of this class 
—'a taste for literature is fasnionable — it excites admiration 
and gratifies vanity, whilst it also exercises far higher and 
better qualities.— If the tax upon paper and advertisements, 
as well as this library imposition, were removed or reduced, 
and the period of copyright extended, so that books might be 
published and made known, as they should be, for two-thirds 
of the present expence, the sale of them would then increase, 
not only in the proportion of that third, which is now con- 
sumed m preliminary expenditure, but in a much greater 
degree ; for not only the same sum would naturally 
be expended, which has hitherto been applied in the purchase 
of literary works, and therefore the sale increased upwards 
of 30 per. cent; but the reduced price would as naturally 
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induce a still greater number to become purchasers, who are 
now deterred by its present heavy amount. 

It has been Contended^ that the University and other 
libraries cannot purchase, expensive books, and therefore 
the tax does not injure the sale. Whatever may be the case 
with respect to some of the minor colleges, it is certainly not 
so in the case of others. Several of them, prior to the new 
construction of the statute in 1812, were in tne habit of sub- 
scribing for copies of costly publications : such as Dibden's 
Typographical Antiquities, . Nichols's Leicestershire, &c. 
These ■ instances of encouragement, formerly numerous, 
obviously tended to increase the number of such undertak- 
ings, but the present law has clearly an opposite tendency. 
The names of eminent iibnuries in the list of subscribers, 
formed a strong recommendation, and probably contributed 
to its extension No such inducement can now £xist, and in 
addition to which there is the loss of profit on the copies 
which they were accustomed to take. 

It is a direct tax upon industry. Nothing can be more un- 
principled than thit» anomalous taxation of literary property. 
No other class than the literary was ever proposed to be so 
taxed. There is, indeed, no instance in wnich any art, trade, 
or profession, was ever subjected to such an imposition. 

It is also an odious restraint upon the press. We are told 
by the highest authorities that they anxiously desire to pro- 
mote the. just liberty of ^ the press, but then their "just 
liberty " has a peculiar definition, and whatever is unpalatable 
is branded with the name of licentiousness ; but apart from 
tiliese.differences'of opinion on the limits to be set to free dis- 
cussion, we conceive that the present state of the law of 
copyright, and the library impost, is a direct invasion of that 

great palladium of our rights, — a free press; for it cannot 
e said to be free whilst its publications are subjected to such 
grievous restraints and exactions, from which other produc- 
tions are wholly exempt. It is, in effect, instead of rendering 
it ir^k, tolerating only its existence at a certain price, and 
under certain odious and oppressive restraints. 

It is curious in the course of the discussions on this 
subject, to observe the expedients to which the opponents of 
justice have necessarily been driven. They reason m a circle 
of injustice and impolicy. The inventors of novel principles 
in machinery, or improvements and new applications of old 
ones, possess an, exclusive property for a short term only. 
Then it is. said, that literary works, ought not to be better 
protected than those which are scientific. This we may grant; 
Dutwe say they, are neither, of them sufficiently protected. The 
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injnstiee iaffided moo ike one ckas is not mitigaled by its 
imposition on the otner. In tsking the mocovnt, however, of 
the erils endmed, both by authors and scientifie i n fe ntois , it 
mast be stated tlwt the hitter are not covpellaUe to preaent 
eleven copies or speciaiens of their mechanical inrentiona or 
improvements. To make the cases precisely correspondent^ 
in the measnre of iiqnstice, the man oi scientmc genins shoold 
present the Royal Society, the Society of Arts, and other 
institutions in the metropolis or the provinces, with deven 
specimens of every instrommt or engine, however expensive. 
And we ask what woold be thought by the British poblic of 
the modesty of that man, who shonld venture to propose an 
enactment, to the effect that eleven of all fatnre implements 
and madiinery, fixmi a penknife to a steam-^engme, uoiild be 
deposited in Somerset-Honse? We presume he would be set 
down as a curious specimen of the knave and madman, who 
ought neither to be trusted, nor left at hurge. 

It would be too much to sSty that no invention, nor any 
improvement, will take place, if these restrictions and acts 
of injustice are continued ; for we well know that genius is 
irrepressible, and will force its triumphant way, in spite of 
and amidst every obstacle ; yet we also know that the liberal 
feelings of the public are decidedly in fiivour of affording ample 
justice to men of learning, ingenuity, and talent ; and it is 
not enough to say, that literary men still devote their days 
and nights to intellectual labor, notwithstanding the disad- 
vantages by which they are surrounded. We reel assured 
that tne laws must be altered, whenever their impolicy and in- 
justicy are sufficiently made known by those who are without 
the walls of parliament, because at last it must be taken up 
by those who are within them, if they wish to promote and 
maintain that influence and character, which ou^t to belong 
to the members of an enlightened senate, the representatives 
of a free and intelligent people. 

The law in its present state is a disgrace to the country. 
It is an anomaly in our legislative sptem. Let men of letters 
be placed, at least, on equal terms with the commonest arti- 
zan. We think the tax on the '' raw material " of paper might 
be diminished ; but if that cannot be done, surely the manu- 
factured article of books should be free from impost. Every 
principle of political economy demands it, and the more espe- 
cially, when it is reeoUected that the tax is not imposed for 
the benefit of the state or the community, but in fovoitr only 
of chartered bodies, whose wealth and immunities are already 
sufficiently abundant. 

If our literature be equal to that of the continent^ states. 
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let US imitate their example : let us cease to injure and really 
encourage those to whom we are indebted for our eminence. 
If it be mferior, let us lose no time in removing every impedi- 
ment from its way, and introducing every means that can fa- 
cilitate its improvement, and promote its rise : let not Qreat 
Britain be the country in which literary property is burthened 
more oppressively, in a six-fold degree, than any other nation 
of the civilized world ; rather let her abolish the imposition 
altogether, and surpass even the republics of the new world, 
as she undoubtedly might the monarchies of the old. 


i i 
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COMPRISING 

AUTHORI TIES 

REGARDING 

THE LIMITATION OF COPYRIGHT, 

AND 

THE LIBRARY TAX. 


ARRANGED CHRONOLOGICALLY. 


0^i^». 


In yapporl of the views which hav^ been taken of the injas- 
ttofe Hftd impo'Kcy 6f the laws, we tfe^ta it material to intrb- 
dace g6niie statements and reasonings taken from different 
sonrceiS, all of which importantly tend t6 confirm the positions 
in the text. 

In making the selections for this purpose, we shall ar- 
range them, in conformity with the general plan of the work, 
1st. into the authorities which relate to the extension of the 
iemi of copyright, and 2dly, those on the subject of the 
Library Tax. 


I. 0]V EXTENDING THE DURATION OF COPY- 
RIGHT. 

Milton, 1644. 

• 

Among the glosses which were used to colour this ordinance 
against unlicensed printing, and make it pass, was the just retaining 
of each man his several copy ; which, God forbid, should be gainsaid. 

For that part which preserves justly every man's copy to himself e, 
or provides for the poor, I touch not, only wish they be not made 
pretences to abuse and persecute honest and painfull men, who o£Pcild 
riot in either of these particulars. 


Carte, 1735. 

It cannot be amiss to obviate an objection founded on a mistaken 
notion, as if this privilege for old copies concerned only the lx)ok- 
sellers ^ whereas, in fact, many authors are greatly concerned in it. 
Mr. Anstis and Mr. Browne Willis have printed their very laborious 
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oollectioos al their own expenw^ and still retain the property thereof. 
It would be hard to let these gentlemen undergo the mortification of 
seeing their works (like those of Sir W. Temple) pirated and printed 
in the same letter and paper as Tom Thumb, besides the loss they 
would suffer through the hinderance given to the sale of their books^, 
great numbers of which stiU lie upon their hands, and will do so for 
ever if they may be printed in weekly parcels, an evil whidi can 
never be eifectually prevented but by securing the property of old 
copies as weD as new, thereby depriving pirates at once of all their 
materials. The property of many books still remains in the heirs of 
the authors. Sir W. Dugdale left by his will the copy of the Barons- 
age of England, and the right of reprinting the same (the best and 
most useftd of aU his works, and which points out more reooids ser- 
viceable to genUemen, and relating to their estates, than all the bodes 
yet published in England) to his grandson Bfr. W. Dugdak^ whose 
son, Mr. John Dugdale, hath, in oonsideraUon of a sum of monej^ 
by a legal conveyance, assigned the same to me. In order to a new 
edition and continuation of that work, whick Sir W. before his death 
had carried on to 1691, 1 have made various searches, and put myself 
to considerable expense, and particularly I have now by me receipts 
for sixty guineas, which I have paid for transcripts of Pipe Rolls re- 
lating to antient barons from King Stephen to Edward II. and as 
there are many mistakes in the marginal references, &c. in that work, 
they mast be all examined anew with the records from which they 
were taken, the labour and expense whereof must be immense, and 
unfit for any body to undergo without a full security for his property 
in that old copy. It doth not lessen the unhappiness of authors to be 
wounded through the sides of booksellers, or out of prejudice to this 
last set of men (who, after all, have fairly purchased what right 
they have in such copies, and lose by some what they gained by 
others 3) but it is certain that more authors are concerned in this pri- 
vilege to old copies than is generally imagined, and were there fewer, 
they might still hope for such a privilege, if it be reasonable, in this 
case, to follow the Roman maxim in another— ^Aa^ it is better to save 
one citizen, than destroy an hundred enemies. 


Bishop Wakbubton, 1747- (') 

It seemeth to me au odd circumstance, that, amidst the justest 
and safest establishment of property, which the best form of Govern- 
ment is capable of procuring, there should yet be one species of it 
belonging to an order of men, who have been generally esteemed the 
greatest ornament, and certainly are not the- least support of civil 
policy, to which little or no regard hath been hitherto paid. I mean 
the right of property in authors to their works. And surely, if there 

(1) In a collection of law tracts in the British Museum, there is A. Letter from an 
Author to a Mimber ef Parliament, concerning Literary Property, on which the follow- 
ing memorandum is made in the hand- writing of Mr. Hargrave : — ** Tliis pamphlet is 
** aaid to haye been written by Dr. Warbortoni now Bishop of Gloucester. — F.H." 


PERPETUAL COPYRIGHT. 213 

be degrees of right, that of authors seemeth to have the advantage 
over most others ; their property being in the truest sense their (mn, 
as acquired by a long and painful exercise of thai very faculty whidi 
deiiominateth us men. And if there be degrees of security for its en- 
joyment, here again they appear to have the fairest claim, as fortune 
hath long been in a confederacy with ignorancCy to stop up their way, 
to every other kind of acquisition. 

History, indeed, informeth us, that there was a time, when men 
in public stations thought it the duty of their office to encourage 
letters ) and when those rewards, which the^wisdom of the legislature 
had established for the learned in that profession deemed more imme- 
diately useful to society, w^re carefully distributed amongst the most 
deserving. While this system lasted, authors had the less occasion to 
be anxious about literary property, which was, perhaps, the reason 
why the settlement of it was so long neglected, that at length it 
became a question, whether they had any property at all. 

But this fond regard to learning being only an indulgence to its 
infant age ; a favor, which in these happy times of its maturity many 
reasons of state have induced the public wisdom to withdraw ; letters 
are now left like virtue, to be their own reward. We may surely 
then be permitted to expect that so slender a pittance should at least 
be well secured from rapine and depredation. 

The great temptation to invade this property is while the demand 
for it is great and frequent, which is generally on the first publication 
of a book, and some few years afterwards. — While this demand con- 
tinues, the proprietor hath need of all additional sanctions to oppose 
to the force of the temptation. But when, in course of years, the 
demand abates, and with it the temptation, the common legal security 
of natural rights is then sufficient to keep offenders in order. 


Sir Thomas Clarke, Master of the Rolls, 1761. 

It is not necessary to determine, whether authors had a property 
in their works before the statute of Queen Anne. If they had not, it was 
a reproach to the law* 


Lord Mansfield, Mr. Justice Blacks tone, Mr. Justice Willes, 

Mr. Justice Aston, &c., 1769. 

In the commencement of the Historical View('), we have pre- 
sented an outline of the luminous and powerful arguments by which 
these distinguished personages adjudged, in accordance with the prin- 
ciple of the common law — founded on reason and justice, experience 
and moral fitness — that the authors of literary compositions should 
have the exclusive right of publication in all time to come. We 
refer, therefore, to those parts of the work for the statement of the 
grounds on which that conclusion was established. 

(1) Section I. and IL page 1 to 10. 
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'fhfi auApniies thus referred to, ore of the highest legiX emineooe. 
It may be iai^ortaot, however, oo a question involving the interests of 
literfiture, 9s well as the principles of law, not to depend on profes- 
sional auUioritfr alone, but to c<M)snlt other writers who have investi- 
gated the nature atid consequences af the present system. We shall 
therefore, in addition to some further legal opinions, avail ourselves 
of the learning and research displayed in various works oi eminence ; 
i|n4 our selections will consist either of the lucid detail of essential 
fac(0, or the eloquent eiLpressioo of important opinions. 


Lord MoNBODDo, 1774. 

That every author has a property in his own manuscript has not 
been denied -, and it has been admitted^ that in consequence of this 
property, he may« as the law now stands, print it if he pleases, apd so 
far reap the fruits of his property. Let us then sumMse that the 
author, instead of multiplying copies by the press, mak^s several in 
writing, and that he gives the use of one of these copies to a friend. 
This happened in the case of Lord Clarendon's History, and it was 
there acyudged, that the person who got the use of the copy had not 
a right to print it, though it did not appear that when he got it, he 
was laid under any restraint or limitation as to the use of it. It is 
true indeed, that the person in that c^9e gpt the use of the MS. for 
nothing. But would it have altered the case if Lord Clarendon's 
heir in consifjeration of the expence or trouble, of transcribing the 
MS. had made him pay something for the use of it } Or inippose» 
that instead of transcribing it he bad taken the more expeditious ^ay 
of taking cqpfes of it by the press ? It appe^irs, therefQre>. t^t b^ 
giving the use either of MS. or book, for hire or without hire, I do not 
give the liberty of printing or reprinting it, even where no such condi- 
tion was mentioned. 

I hold it to be part of the contract of emption, when a book is 
sold that it shall not be multiplied. In the case of a printed book, it 
is not only understood that the purchaser shall not reprint it, but it 
is expressed. For the title page bears that it is prittted either for the 
author, or for some bookseller to whom he has assigned the copy, the 
mea<fing of which cannot be, that the author or the bookseller has a 
right to the cflpifis already printed (for as they are in his po^aessif^n 
such advertisement is altogether unnecessary) but to intimate that 
he has the sole right of printing : so that the selling a book with 
such a title is in effect covenanting that the purchaser shall not 
reprint it. 


Mr. Donning, 1774. 


The statute of Anne, which professed to encourage learned n^n, 
was thus far realized, that so soon as protection to copyright was per-- 
manently afforded to the Courts of Justice, the price for its transfer 
increased. The supposed additional security given by the act, imme- 
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diately enhanced the value of copyright. After the repeated injanc- 
tions which were granted in Chaiieery^ it seems that payments were 
made for copyright of an amount previously unparalleled* The 
instances of the sums paid for the historical works of Hume and 
RoberUdn are a sufficient proof of the important effects which follow 
the due protection of this kind of property. 

Ilie decision which took place in the Court of King's Bench^ in 
tile year 1769> produced a still more remarkable effect on the interests 
of authors. The price paid for Dr, HawkeswortKs Voyages, was still 
larger than in the former instances^ and it is evident from the com- 
comparative superiority of the historical work? referred to, that the 
increase of remuneration was occasioned by th|e better understood 
nature of the property('). 

We must cbnsider the times which we examine, and the nature of 
the property in question. In ages wherein cfvffity had made but 
small progress it would be absurd to look for Htigations of a property 
so littk valued and so seldom disputed. The want of precedents in 
such a case proves nothing. There are many unquestionable com- 
mon law rights for which no precedent can be found so far back as 
Richard II. The nature of the property shews at first sight, that it 
would be in vain to look back for decisions in its fkvor, even sup- 
posing that from other circumstances the existence of it was unques- 
tioname. 


The SoticitQr Ge^^al WBOBsaayaN, 1774. 

Adi^erting to the application of t^ printers in Prynne*s time to 
suppress the patents for printing the bible, he says> " that celebrated, 
lawyer declared that the most solid objection against the printers wad 
the inherent common law-right of an author to multiply copies. This 
he observes, is one strong proof, that in the worst of times the jus 
naturale res|)ecting literary property was not forgot. He add^, ficences 
in general prove, not that the common-law ri^t did not exist, but 
were the universal fetters of the press, at the times in which authors 
were obliged to obtain them. 

Authors, both from principks of natural justice and the interest 
of society, have the best right to the profits, accruing from a publica- 
tion of their own ideas, and it is absurd to ima^ne, that either a 
sale, a loan, or a gift of a book, carries with it an implied right of 
multiplying copies : so much paper and print is sold, lent, or given, 
and an unlimited perusal is warranted from such sale, loan, or gift ; 
but it cannot be conceived that when five shillings are paid for a book, 
the seller means to transfer a right of gaining one hundred pounds : 
very man must feel the contrary, and confess the absurdity of such 
an argument. 

(l) We have presented the substance of thi^ part of Mr. Dunning's speech in the 
case of Donaldson v. Becket. It is a sufficient answer to the assertion that booksellers 
alone would be benefited by an extension of the term. It would be equally advan- 
tageous to authors, and indeed it is manifest diat nothing but justice can aver be generally 
beneficial to ^ny class of persons. 


216 NOTES. 

Mr. Hargrat£^ 1774. 

On the practicability of ascertaining the right of literary property/, 

I might uige that facts are conceded sufficient to render the 
discussion of this point wholly unnecessary j that it has heea the 
practice to appropriate the right of printing books in all countries, 
ever since the invention of printing ; that it subsists in some form in 
every part of Europe ; that in foreign countries it is enjoyed under 
grants of privilege from the sovereign 3 that in our own country it 
is admitted to be legally exercised in perpetuity by the crown and its 
grantees over particular books 3 and even the legislature has protected 
such a right over books in general for a term of years, and has re- 
peatedly called it a property, and those in whom it is vested propri- 
etors. These facts, however inconsistent they may seem, and really 
are with the argument against the practicability of asserting the 
claim of literary property cannot be denied 3 but this is not the pro- 
per place for urging them. I shall therefore for the present wave the 
authority of examples, and shall reason wholly from the nature of the 
subject in which the property is claimed. 

The subject of the property is a written composition 3 and that 
one written composition may be distinguished from another is a truth 
too evident to be much argued upon. Every inan has a mode of 
combining and expressing his ideas peculiar to himself. The same 
doctrines, the same opinions never came from two persons, or even 
from the same person at different times, doatbed wholly in the same 
language. A strong resemblance of style, of sentiment, of plan and 
disposition, will frequently be found 3 but there is such an infinite 
variety in the modes of thinking and writing, as well in the extent 
and connection of ideas, as in the use and arrangement of words, that 
a literary work reaUy original, like the human face, will always have 
some singularities, some lines, some features, to characterize it, and 
to fix and establish its identity : and to assert the contrary with respect 
to either, would be justly deemed equally opposite to reason and 
universal experience. Besides, though it should be allowable to sup- 
pose that there may be cases, in which, on a comparison of two literary 
productions, no such distinction could be made between them, as n^ 
a competition for originality to decide whether both were really original 
or which was the original, and which the copy ; still the observation 
of the possibility of distinguishing in all other instances, and the 
arrangement in its application to them would still have the same 
force. 


Whether publication destroys an Author's property. 

It is asked, how an author, after publishing his work can confine 
it to himself, and exclude the world from participating of the senti- 
ments it contains ? This objection depends on this supposition, that the 
exclusive right claimed from an author is to the ideas^nd knowledge 
communicated in. a litterary composition. An attempt to appropriate 
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to the author and his assigns^ the perpetual use of the ideas contained 
in awritten composition; might well be deemed so absurd and impracti- 
cable^ as to deserve to be treated in a Court of Justice with equal con- 
tempt and indignation -, and it would be a disgrace to argue in finvor of 
such a claim. But the claim of literary property is not of this ridiculous 
and unreasonable kind ; and to represent it as such, however it may 
serve the purposes of declamation, or of wit and humour, is a fallacy 
too gross to beTsuccessfully disguised. What the author claims, is 
merely to have the sole right of printing his own own works. As to 
the ideas conveyed^ every author, when he publishes necessarily 
gives the full use of them to the world at large. To communicate 
and sell knowledge to the public, and at the same time to stipu- 
late that none but the author or his bookseller shall make use 
of it, is an idea,' which avarice herself has not yet suggested. But 
imputing this absurdity to the claim of literary property, is mere 
imagination 5 and so must be deemed, until it can be demonstrated 
that the printing a book cannot be appropriated without, at the same 
time appropriating the use of the knowledge contained in it ; or in 
other words, that the use of the ideas communicated by an author 
cannot be common to all, unless the right of printing his works be 
also common. If the impossibility of proving such a proposition be not 
self-evident, I am sure, that there is not any argument I am furnished 
with, which would avail to evince the contrary. 

On the eocpedkncy of confining the right of printing particular books to 

certain persons. 
It is apprehended by many, that if there were not any such 
thing as property in the printing of books, the art of printing would 
be more beneficial ^to the public in general, as well as to those who 
practice the art, or are connected with it in particular. But the truth 
is, that^the opinion, however popular it may be, is without the least 
foundation. How would making the right of printing every book 
common, be advantageous to those concerned in printing or manu- 
facturing books, or in bookselling } Every impression of a work is 
attended with such great expences, that nothing less than securing 
the sale of a large number of copies within a certain time can bring 
back the money expended with a reasonable allowance for interest or 
profit. But is this to be effected, if immediately after the impression 
of a book by one man, all others are to be left at liberty to make and 
bend impressions of the same work? A second, by j printing with an 
inferior type, on an inferior paper, is enabled to undersell the printer 
of the first impression, and defeats him of the benefit of it, either by 
preventing the sale of it within due time, or perhaps by totally stop- 
ping it. The second printer is exposed to the same kind of hostility 5 
and a third person, by printing in a manner still worse, still more 
inferior, ruins the second j a fourth, the third 5 and so on it would be 
in progression, till experience of the disadvantages of a rivalship so 
general would convince all concerned, mediately or immediately, in 
the trade of printing, that it must be ruinous to carry it on, without an 
appropriation of copies to secure a reasonable profit on the sale of 
each impression. 
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Hsvi^ Hum espWoed tibe ffiandvaoU^B, lAidi vooU 
to tfaoie coBCCfiieii in priatMg, if cppies wcie iiimiiii, 1 wflji 
how makings them CO eonld piDdace tibelovt benefit toUiepnbfic in 
in geoeial > Wonld lemenlng, or rmUbgr innihibting tibe pniiln of 
printing, tend to eneonnge penonB to be advcntBren in the trade of 
printng? Woold it make books die^ier ? So kHig indeed as Ike 
least legal Idea of property in copies remains, most penons wiD pro- 
bably hold it both dishonotafale SLod unsafe to pinte cfitions ^ asd as 
toog only can the few, who now ifistii^giiidi t hcm s d t c s by tnfikld^ 
in that wajr, afiird to nndcrscfl the real proprietors. Socfa peraona at 
present eojoy all the frnits of a ooncnrrent property without pnylag 
any price of it ; and therefoie it is not to be wondered at, that 
they shoold nnderadl those who have paid a Ivll and Yalnafale 
connderstion for the pnrchase of their copies. Bnt if the i^^ 
of printii^ books shoold once be dedarcd common by a judicial 
opinion, the advantage which enaUes particular persons to und cradl 
those who claim the property, woold cease ; iNiatiiig would Aen 
become general ; and perhaps those who now practke it wornU 
themselves be BacnSoas to their own success in the cause tfa^F sup* 
port. Whilst the question of liteiary property is in a mqpmded 
state, they have the hanrest to themselves; but if they shoidd gain 
th^ cause, like other Samsons, they woidd be crushed by the Ul 
of the building they are pulling down. 


On the $uppo§ed resemblasice between the Inventor of a machine and the 

Author of a Book, 

In my opinion, the principal distinction is, that in one case tiie 
claim really is to an appropriation oi ideas ; hot in the other, the 
daim leaves the use of the ideas comsKm to t;he whole woiU. 

Lord Lttti,btoh, 1774. 

I own I have no acquaintance with liie quirks and quibbles of 
the law. I speak to the matter merely as a question of Equity ; I 
cannot enter into delusive refined metaphysical argument about tan- 
gibility, the materiality, or the corporeal substance of literary property ; 
it is sufficient for me that it is allowed such a property exists. Authora 
I presume will not be denied a free participation oi the common rights 
of mankind, and their property is surety as sacred and as deserving of 
protection as that of any other subjects. It is of infinite impootance to 
every country that the arts and sciences should be cultivated and 
encouraged. Where men of letters are best protected, the peo[de in 
general will be most enlightened, and where the minds of men are 
enlarged, where their understandings are equally matured in perception 
and in judgment, there the arts and sciences will take their residence. 
The arts and sciences had their origin in Italy, from thence they fled to 
tL remote corner of Asia, at length they returned companions of the aU. 
conquering arms of the Roman Republic^ and at last they were happily 
seated in this free country. I am of opinion that there are at present 
but two monarchs in Europe who are encourag^rs of the arts ap^ 
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sciences^ swd are themsdves men of ktten, the King of Prussia and 
the King of Gngland. It hath been urged that authors write for lame 
only ', that glory is the best reward^ and that immortality of renown i 
an ample recompence for their labon > they tiierefbre do not stoop to 
claim a further right than that of a first communication of their ideas 
to the public. This is in a confined sense a proper and a noble observa* 
tion, but it will not hold generally. I beg your Lordships to remem- 
member that genius is peculiar to no climate ; it belongs to no country^ 
it is more frequently found in the cottage than in the palace 3 it 
rather crawls on the face of the earth than soars aloft -, when it does 
mount its flight should not be impeded. To damp the wing of genius 
is^ in my mind highly impolitic^ higly reprehensible^ nay> somewhat 
criminal. If autliors be allowed a perpetuity, it is a lasting encou- 
rag^oa^nl > majking the right of multiplying copies a matter common 
to ^U> U like e^^tendiog the course of a river so grei^tly as finally to dry 
up its spurces. 


Mrs. Catherine Magaulay, 1774. 

The Romans even in' their degenerate days, had that high sense 
of merit in general, and cjf services rendered the public, that according 
to Pliny and other wwt^rs, in jHioportioa to a man's cbaraeter for 
litemry abilities and virtiues, in proportion to his power of rendering 
himself useful to his country and fellow citizens, and in propor^n to 
his exertion of this power, he was sure of meeting from the generous 
hands of individ^al8 an equal reward. 

Pliny, if I remen^ber right, in speaking of his own soooessin life, 
and that of one of his cotemporaries, mentions the leaving legacies to 
learned and good men, as a practice common and fhmBiar. We 
were of the same age, said he 3 we ^njteved into life t^ether, and we 
had the same number of legaoicia bequeathed us. This being tlie 
custom among the Romans, with wh«vt ardor must it inspire every 
youthful breast, to deserve such ^ateftil, such us^ul returns crif 
bounty ! 

An Englishman peivu^s himself he is acting with propriety, 
when he bequeathes the whole of his estate to a blockhead he despises 
in the fiftieth degree of relationsh^, though he leaves behind him 
many worthy ingenious friends, whQm a sa^aM legacy would help out 
of very intricate ciroomstances. 

That watchftil guard selfishness, is a never feeling check to any 
generous sally of the niind, or to any benevolent inclination in the 
human breast ^ and the. means of obt^nlng wealth from the good 
opinion of his county ^ 'his firi^ndi being thus barred from a man, 
whqm fortune has denied to favor, yet of merit, of genius, and of 
virtue suffieient to inaftruct and enlighten mankind.— 'If such a man 
be deprived of the necessary lucrative advantage by the rigliFt of pro- 
perty in his own writings, is he to starve, or live in penury, whilst he 
is exerting, |)erhaps vain endeavors to serve a people who do not 
desire his ^services ? Supposing this man has a wife and children, 
ought he, for the mere whistling of a name, to exert those talents in 
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literary compositions^ which were much better employed in some 
mechanical business, or some trade, that would support his family ? 
Will not such a man, if he have the tender feelings of a husband and a 
father, — if indeed he have the conscience of a religious or a moral man ; 
will he not check every incentive arising from vanity, which wcrald 
tempt him, for the purchase of an ill bought fame, to expose to poverty 
and contempt those who, by the law of religion and nature^ he is 
bound to cherish and protect 

The author*s and booksellers interests are inseparable. If book- 
sellers ask sufficient prices for their books, authors will insist on a 
sufficent price for copyright ; but when books are sold as drugs, 
authors must lower their demands. 

Archbishop Tillotson died in mean circumstances, and if it had not 
been for a copy of his sermons sold to the booksellers, ' his family 
might have been under the necessity of perhaps applying in vain for 
relief to their country. 


Dr. £n field, 1774. 

The right of authors to the exclusive possession of their own 
works is founded in nature -, and unless any sufficient cause appears 
for depriving them of it, ought to be secured and guarded by law. 
To grant them this security, is neither impracticable in the nature of 
the thing, nor inconsistent with the interests of the public. The in- 
conveniences which are apprehended from a perpetual exclusive right, 
are triffing, and in a great measure imaginary. The advantages which 
would arise from the encouragement which such security would give 
to philosophical and literary pursuits, are obvious and important. 
Since no good reason can be assigned, why authors should be de- 
prived of their right of property, they have a just claim upon govern- 
ment for protection and security in the enjoyment of this right. The 
interests of the public, instead of opposing, concur with this claim. 
On the same principles, therefore, that a perpetual right to any other 
kind of estate, real or personal, is secured to individuals, an author 
may reasonably expect that his property in his own work should be 
secured to him and his posterity. Such security is by no means at 
present enjoyed. The provision which hath been already made for a 
temporary security, in the statute of Queen Anne, and die favorable 
attention which is at present paid to this subject by the legislature, 
do, however, afford encouragement to hope, that authors will at 
length obtain a legal grant of perpetual copyright ; a grant which 
they have sufficient ground to request. When authors desire per* 
mission to communicate their thoughts to the public with freedom, 
on every subject which is of importance to individuals or society, and 
the secure possession of the fruits of their own genius and labor, they 
ask nothing of government, but what every Englishman hath a 
right to expect from it, liberty and property. 
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Monthly Review^ 1774. 

We shall suggest a few hints relative to Judge Yates's labored 
attack upon copyright. Almost all his reasonings proceed upon ab- 
stract definitions of property. Now if the maxim be just^ that nothing 
can be an object of property which has not a corporeal substance^ 
then no man can truly say his soul is his own. He has no property in 
the.lcnowledge he has gained^ the title he inherits from his ancestors^ 
or the good name he has acquired : slander only robs him of a non- 
entity, and therefore ought not to be punished by law. 

Every man's ideas are doubtless^ his own, and not the less so 
because another person may have happened to fall into the. same train 
oi thinking with himself. But this i» not the property which an au- 
thor claims j it is a property in a literary composition, the identity 
of which consists in the same thouglits ranged in the same order 
and expressed in the same words. 

This object of property is not, indeed, visible or tangible, but it 
is not therefore the less reid. A man who has composed a poem; 
though he has never committed it to writing, has a dear idea of the 
identity of the work, and justly calls it his own. If property can arise by 
labor, the poem is his, and the copyright really exists, though it is 
not visible, nor has any substance to retain it. 

When he sells copies of his work, he does not necessarily part 
with his original right of multiplying copies : this being a thing en- 
tirely distinct from a printed copy, cannot.be given up without his 
consent ; and this consent ought not to be taken for granted without 
some explicit declaration. M^hen an author sends his work into the 
world, he gives the purchaser a natural /)Ott;cr to reprint it, and in this 
sense '^ suffers the bird to escape 5 " but this cannot imply a right of 
reprinting, unless such a premium is given him, as he shall acknow- 
ledge to be a sufficient compensation for the profits arising from the 
exclusive sale of his work. 

All that is advanced concerning an author's claim to an adequate 
recompense is trifling, till it be made apparent that he has no property 
in his works after publication. If he have a right of sale arising from 
property, why should he ask a reward } or why should the use of the 
right be branded with the opprobrious appellation of a monopoly. 


Quarterly Review, 1819. 

Upon what principle, with what justice, or under what pretext 
of public good are men of letters deprived of a perpetual property in 
the produce of their own labors, when aU other persons enjoy it as 
their indefeasible right — a right beyond the power of any . earthly 
authority to take away '> Is it because their labour is so light, the 
endowments which it requires so common, the attainments so cheaply 
and easily acquired, and the present remuneration so adequate, so am- 
ple, and so certain ^ 
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The last descendants of Milton died in poverty. The descendants 
of Shakspeare are living in poverty, and in the lowest rank of life. 
Is this just to the individuals ? Is it gttltefal to the memory of those 
Ivho wt the pride and boAst of their country? Is it hoiH>rable or be- 
coming to U8> as a nation^ heading (the better pkit of us, aasaredly, 
and tl:^ mfijority afibeting to hold) ihe names of Skakspeaie alid Mil- 
ton in veaetation ? To have pUtced the desceddanto df tbese men 
in respectability alid Comfort ; in that sphere of life where> with a full 
provision for oar natural Wants, free ^cope is given fot the growth of 
our intdlectu^ and immoltol part, sinsple justice was all that was 
required,— only that they dhoidd have possessed the perpetual copy- 
right of their ancestor's works^— ^only that they sfaoi^d not have been 
deprived of their proper and natural inheritance. 

It has been stated in evideace that copyright, in thvee cafses oat 
of fourj is of no value a few years a£iev publication : at iht end of 
fourteen years tearcely in one case^otit of fifty, or even oat of a huiidred. 
Books of great immediate popularity hav« their rtm> and come ix> a 
dead stop* The hard^p is npcft those which win their way slowly 
and difficultly^ but keetp the fie£d at last. And it will not appear won- 
derfal,that this should generally have beenr the case with books of the 
highest merit, if we oanakleF what obstadtes to the aaoeesd of a woik 
may ht opposed by the circiimstances and obstiUrity of the author, 
when he presents himself as a candidate for fame^ faf the iMunour or 
the fashion of the times, the taste of the public, (lliore likely to be 
erroneous than rl^ht at all times,) and the incom^tence or personal 
malevolence of some unprincipled critic, who may take upon himself 
to guide the public opinion, and who, if he feel in Ym own heart that 
the feme of the man wlwm he hates is invulnerable, endeavours the 
more desperately to wound him in his fortimes. And if the copyright 
(as by the existing law) is to depart from the autihof's family at his 
death, or at the e^ of twenty^eight years, from the first publication 
of his work, if he die befote the exf^iratiott of that Oenii> his repre- 
sentatives, in such a case, are deprived of the property^ jait whea iits 
beginning to prove a valuable inhmtance. 

The decision which time proncamces upon the r^putatioir of 
authors, and ij^n the permanent rank which Ihey are to hold, is an^ 
erring and finfal. Restore to them that perpetuity in the copyright of 
their works, of which the law has deprived them, and the reward of 
literary labor will ultimately be in just proportion to its deserts. If no 
inconvenience to literature arises from the perpetuity which has been 
restored to the Universities, (and it is not pretended that any has 
arisen^) neither is thei^any to be apprehended from restoring the same 
common and natural right of individuals, who stand more in need 
of it- 

However slight the hope may be of obtaining any speedy redress 
for this injustice, there is some satisfaction in thus solemnly protesting 
against it 3 and believing, as we do, that if society continue to ad- 
vance, no injustice will long, be permitted to exist after it is clearly 
understood, we cannot but befieve that a time must come when the 
wrongs of literature will be acknowledged, and the literary men of other 
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generations be ddivered from the bardfihip to nirhieh their predcicessorB 
have been subjetted by no act or error of theil* own. 


pHIliOiiAtHiC JOVKNAL^ 189S. 

Man has A natural right to the jhiits of his own labour. That 
which he (calls into exisltence by the exercise of his limbs or factdties 
is as much his own as the limbs and faculties themseWes. Who else^ 
indeed^ can claim ahy right to it > Why should a stranger possess 
hitUself of the hefaefibinl produce of the labour of another ? Would 
not every oiie feel this tb be Udjust in his own case } The labour of 
one tnan cannot be the labour of another. The produce is the reward 
of the laboui'^ and ou^ht to remain with him who has laboured^ unless 
he consent to part wuh it by eohipact or donsltion. If this be true 
with regaind to bodily labour^ must it not be so with regard to that 
which is mental ? Are the Operations of a ihan*s mind not his own ? 
Is the result of those operations ilot his own ? And shall not the be- 
neficial recompense be his own also ? The property which a nian has 
in the produce of his own mind is founded in the very constitution of 
nature. It has a more solid foundation than property of any other 
kind. It has a great advantage over property gained by occupancy^ 
which was at first common^ and required soilie act to render it the 
property xk an ihdividual. This was originally the author's 5 it never 
was Gominoh^ and never olight to become so^ but with the fUll con- 
sent of the nature proprietor. 

Litektiry pf6perty^ then^ h^ its origin in reason and justice. The 
right of property of course implies the s(ue right of using and disposing 
of it j and ^is Hght is^ in faot^ acknowledged by the laW^ so long as 
the author refrains from publishing his manuscript. He may with- 
hold it altogether if he will^ and his descendants m^y retain it in their 
possession for ever^ and no one can compel them to publication 5 nor 
can any one lawfiilly publish it witliout their consent. What differ- 
ence can the fact of publication make^ or rather what difference ought 
it to make ? It has been said^ that an author^ by publishing his work^ 
abandons the possession of it^ — an assertion ^most too idle to deserve 
notice. A man t^ho lends his horse does not abandon his right in him. 
Because, for a time^ his corpbral possession has ceased^ We do not 
conclude that he never intends to tesuroe his ^ropert;y. But then it 
has been said^ that the author cannot reclaim that which he has parted 
with. The reader has absolutely purchased the book^ and has a right 
to do what he will with it. The reader has indeed purdiased a certain 
copy of a work, and the author Cannot dethand it back. It is hnpos- 
sible for him to repossess himself of the ideas which he hAs imparted 
to the mind of the reader -, and, if possible^ he would have no right to 
do it ; because the reader has honestly bought and paid for them : of 
all the knoWledge that the book contains^ he may aVail himself for im- 
provement or delight. But^ because he has a right to the fdU use 
and enjoyment of his own copy, can it be inferred that be has there- 
fore a right to multiply copies for his own pecuniary etnoloment ? A 
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man who has a right of walking in the garden of another^ may exer- 
cise this right according to the conditions upon which he holds it. He 
may walk in the garden for his health or pleasure : he may possibly be 
entitled to introduce his friends ; but the garden is not hls^ and he 
must not dispose of the produce of the trees for his own advantage^ or 
in any other way injure the pecuniary interests of the proprietor. A 
man who has a spring of water upon his ground^, may give or sell 
water to his neighbours -, but, by so doing, he does not dispossess 
himself of the spring. The houses in the metropolis^ and other lajnge 
towns, are supplied with water by public companies. Upon condition 
of the payment of a certain sum, the occupants of the houses are en- 
titled to as much water as they can consume | but they must not make 
it a source of profit. Although they may use as much water as they 
wiU, they must not sell the smallest portion. A man who has a ticket 
of admission to a theatre, has a right to enter the theatre ; he has a 
right to all the entertainment which is there to be met with. If the 
ticket be a transferable one, he may lend or let it for hire > but he 
must not multiply tickets, and vend them for his own profit. He 
who has access to the garden of another i he who has the privilege of 
fetching water from a spring, or has it delivered at his house ; he 
who has admission to a place of amusement, and all other persons ia 
similar circumstances, must enjoy their benefits and advantages ac- 
cording to the terms upon which they were granted by the proprietor 
who had originally the sole right of using and disposing of Uiem. We 
must look at his intention. We must not conclude, that he has part- 
ed with more than he evidently intended to part with.. To suppose 
that, without some cause, a man will abandon his property, is un- 
reasonable. To determine, in the teeth of evidence, to the contrary, 
that he has done so, is unjust. Now, when a man writes, . prints, 
publishes, and sells a book, so far from intending to abandon the pe- 
cuniary emolum!ents arising from its publication, he manifests a di- 
rectly contrary intention. He does not give his book away. He does 
not charge the mere cost of the paper and print. He charges some- 
thing beyond this, which is the reward of his labour of literary compo- 
sition. It is he who has laboured. It is he who is entitled to the 
reward of the labour. It is he who, by demanding this reward, as- 
serts his right to it. The same act cannot be the assertion of a right» 
and the abandonment of it. The act of publication for money is an 
assertion of the right of property ; therefore, it is not an abandon- 
ment. 

Again, publication is not merely a declaration of the intention of 
the author to appropriate the profits of the work to himself, but it is 
the only means of making it profitable at all. Until published, the 
world can derive from it no intellectual improvement, the author no 
pecuniary advantage. Publication is the necessary act to make the 
work useful to mankind, and beneficial to the owner. To discourage 
learned and ingenious men from benefitting the public by their works, 
is impolitic and unwise. To construe the necessary act by which alone 
a literary work can be rendered profitable, to be destructive of the 
right of the author^ is not only harsh and cruel, but unreasonable. 
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Previous to publication^ the work is the property of the author^ and 
of course he is entitled to its profits. But it can only be made pro- 
fitable by publication. If- publication^ then^ be a forfeiture of the 
right of the author in his own production^ the very, act which is 
necessary to render the property a souvce of profit^ divests him who 
IS entitled to the profits of his right to enjoy them 3 which is absurd. 

It was thought necessary to urge thus much^ to prove that a man 
had a natural right to the profits arising from the p^ductipns of his 
mind^ and that this right was not abandoned by. publication. These 
points being established, it follows^ that literary property is not created 
by the law> but restrained and limited,. The right to this species of 
property is a natural right; and as no natural right should be abridged 
without good cause^ it behoved the advocates for the present law to 
show that good cause existed for its enactment. 

Now^ what is the pretence usually set up to justify the law in its 
non-protection of the rights of literary men ? It is this^ thiat if copy- 
right were made perpetual^ authors^ or their representatives^ would 
fix an unreasonable price upon books^ and the public would thus be 
deprived of the benefit of cheap editions of valuable works. There is 
no reason to suppose that this would be the case. A literary pro- 
prietor would find^ as the bookselling trade now do^ that his 
interest would be more promoted by a small profit^ upon a rapid and 
extensive sale^ than by a larger profit upon the slow sale of a smaller - 
number. Besides^ if he were so far blind to his own interest as to fix 
such a price as should nearly withdraw his work from circulation^ the 
public could rarely be injured. Works of imagination mighty indeed^ 
be thus suppressed, but here the evil would end. All historians must 
relate the ^ame facts. The phenomena of nature are open to all 
enquirers. The principles of art are not the inheritance of a single 
individual, but are possessed by numbers. If, therefore, the imbecile 
cupidity of authors or publishers suppressed certain works of history 
or science, others, as good^ would make their appearance^ and by 
being sold at a moderate price, would obtain universal ciroulation. 
Even if the want could not be readily supplied, the evil is not irreme- 
diable. The proprietor would not be allowed to demand for his books 
a price that was altogether unreasonable. He who offers his goods 
for sale, must be contented with a market-price. He may demand the 
highest market-price, biit he has no right to more. In this principle 
is the protection of the public from imposition : and even if the worst 
came that possibly could, and the proprietor were to refuse to reprint 
his book, when necessary^ the fact of its having been a certain number 
of years out of print, might, without injustice, be regarded as an 
abandonment of the- property^ which would then becotne common. 
No one would be able to recover damages for infringement of copy- 
right^ without the verdict of a jury ; and he who seeks redress for an 
injury done to his property, must be prepared to shew that he has 
taken reasonable care of it. 

The objection to the rights of literary property, which has just 
been answered^ proceeds, it should be observed, hot upon £eict>.but upon 
vague and unwarranted suspicion. In effect, it says^ ^' w^ dare not 
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trust 70U with your rights^ because we. suspect that you would make 
an ill uA of them.'* Why should this be suspected > No good rea- 
son can be assigned why the descendants of literary men should be 
less honest or less liberal than other persons. Surely, then> the ob- 
jection is of a most ungracious character. 

If it be desirable to encourage literature in a state, the easiest, 
as well as the most equitable, way of doing it, is by securing the rights 
of literary property. An author has sometimes been compared with 
the inventor of an ingenious machine. The latter must secum the 
property of his invention by a patent, and it can be thus secured only 
for a limited number of years. It has been argued, that an author 
stands in the same situation as the inventor of a machine, and is only 
entitled to the same protection. Now, in the first place, the ingenious 
mechanic has a better chance of immediate success. If his machine 
t^rfd to shorten labor, or to perform it with greater accuracy, its 
effect will be immediately perceived, and within the limited term 
secused by a patent, he wiU, most probably, be remunerated. With 
regard to literary works, (more particularly when the subject is a 
heavy one,) this probability does not exist. Secondly, the cases 
are not parallel $ because the imitation of a machine is not the 
original machine itself, but only one resembling it. The wocmI, 
metal, or other materials constitute the machine. There is nothing 
else necessary to its existence. The second machine is, therefore, 
not the same as the first. It is a perfect imitation of it, and that 
is all. Whereas the pirated book is the identical production of the 
author. It is the very same in substance with the genuine book 5 
because its doctrines, sentiments, and language are its substantial and 
essential ^p9rt8. The paper and ink are only accidents. They consti- 
tute the vehicle of conveyance from the mind of the author to the 
mind of the reader 3 • but they are not of the substance of the thing 
conveyed. Lastly ; is it quite certain that ingenious mechanics are, 
under the existing law, sufiiciently protected? If they are not, is it 
meant to defend one wrong by another } Men will be industrious 
when the fruits of their industry are secured to them ; but, when this 
i$ not the case, why should they toil ? Why should any one devote 
himself to any great literary labor, which will require the sacrifice 
of the better part of his life, when the reward of his labor must cease 
with his life, and he can preserve no portion of it for his family ? 
Will be not be tempted to apply himself to the production of works 
of temporary interest, which require little or no mental exertion, and 
which will immediately become a source of emolument ? The ten^ 
dency of the law is, therefore, injurious to sound literature, by dis- 
couraging men from undertaking works of great dignity or lasting 
utility, and seducing them by the prospect of gain to become mere 
manufacturers of the trashy production of the day. — ^Works of 
standard merit not only require immense labor in their production, 
but they make their way slowly in the world. Years generally elapse 
before tiiey will even repay the expences of publication 5 and, when 
their value begins to be known and appreciated,— when their reputa- 
tion is extending, and th^ ore about to become as valuable in a 


PERPETUAIi COPYRIGHT. 327 

<!onimerdal as in an intellectual poiot of view^ the law steps in to 
snatch from the children the buead for which the fi^erluis lal^iDreds 
and to consign to penury the posterity of him who has given his 
days and nights to his fellow men^ in- admini^ering^ to their most 
refined pleasures^ and promoting tlieiraobkst'' interests. This is not 
a representation of the mere possible effect of the law. Again and 
again has it occurred^ that the families of literary roenhayelaqguished 
in indigence^ while others have been- enjoying the -profits which 
in nature^ reason, and justice should have been theirs. About 
the middle of the last century, the grand-daughter of Milton was so 
far reduced, that Dr. Johnson solicited and obtained from Garrick a 
charitable benefit for her at Drury Lane Theatre. Within a very few 
years, a member of the family of Shakspeare was working as a day- 
laborer, in M^Adamizing the roads of Warwickshire. ' Are these things 
as they should be ? Is it right that the natural representatives of 
men of genius should be left to starve, while strangers are amassing 
fortunes from works, upon which neither they or their fathers have 
labored? -The lives of literary men are too often passed amidst 
disappointment, and penury, and sorrow. Would it not be a consola- 
tion to them to reflect, that though the reward of their labors was 
postponed, and in their own persons they should never enjoy it, yet 
that posterity would do them justice, and would not only soothe their 
memory with fame, but repay their descendants with wealth ^ Would 
it not add to the gratification of him who enriched his library with 
a copy of Shakspeare, or of Milton, to know that he was contribtiting 
to the benefit of the families of the illustrious men, whose names are 
the proudest in the annals of their country's glory ? 

In France, the term of copyright is fifty years. Tn Germany, it is 
perpetual. In those countries there is no want of books. On the 
contrary, they abound. Dr. Johnson observed long ago, that the 
French had a book upon every subject. In Germany, this is even more 
extensively the fact. It is not found, either, that the proprietors put 
upon their works a prohibitory price. Books are, in those countries, 
remarkably cheap. A domparison of the state of literature in France 
and Germany, with the state of the law, will strikingly illustrate the 
truth of the homely adage, that '* honesty is the best policy." 

While authors in this country have been deprived by the statute 
law of the full property of their works^ they have been called upon co 
contribute to the public convenience by presenting a considerable 
number of copies to public libraries. In large and expensive works, 
this is a heavy drawback upon their profits. It may possibly make 
the entire difference between gaining and losing. It is> at any rate, 
both unjust and cruel, at the same time, and by the same act, to 
impose a heavy tax, and to diminish the means of paying it. 

Let the laws relating to literary property then be amended. If 
it be not thought advisable to render copyright perpetual, let the term 
be considerably extended. Let not the literary laborer be the only 
one excluded from the full enjoyment of the beneficial produce of 
labor. Rarely, indeed, can he e^joy it himself -, but let him bequeath 
it as an estate to lliose he loves^ and when he shall no longer be sensi- 
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ble of our attention or our neglect^ let us pay his children^ and his 
children's chfldren^ the debt of gratitude whidi we owe to him. 

LiBBABT OF Useful Knowlbdob, 1828. 
Commencement of PritUmg. 

The art was commenced soon after the murder of Henry VI. ^ 
and carried on during the remainder of the reign of Edward I V.^ and 
the reigns of Edward V. and Bidiard III.> when the minds of those 
most likely and able to encourage printing were seldom free firom 
alarm for their own safety , their time much occupied^ and their means 
necessarily reduced by the distracted and wasted state of the country^ 
and when little attention or money could be spared for literature. 
England at this period was much behind France. Caxton was obliged 
to have recourse to the French language for most of the works which 
he printed. 

It is supposed that Caxton returned to England about the year 
147^^ and brought with him the unsold copies of the translation of 
Recueill. His first patron was Thomas Millings Bishop of Hereford^ 
who held the abbot^p of St. Peter's, Westminster, in commendam. 
Caxton took up his residence, and established his printing-office, either 
in the immediate neighbourhood of the abbey, or in one of the chapels 
attached to it. 

That Caxton introduced the art of printing into England, and 
first practised it here, was never doubted till the year 1642 : a dispute 
arose at this time between the Company of Stationers and some per- 
sons, respecting a patent for printing ; the case was formally argued; 
and in the course of the pleadings, Caxton was proved, incontestably, 
to have been the first printer in England. Soon after the Restoration, 
a book was discovered in the public library at Cambridge, the date of 
which was Oxford, 1468. The probability is, however, that the date of 
this book is incorrect, and that it should have been 1478, not 1468 3 this 
is inferred from its being printed with separate fiisile metal types, very 
neat and beautiful, from the regularity of the page and the appearance 
of signatures ; and, moreover, from the fact, that no other produc- 
tion issued from the Oxford press till eleven years after 1468, it being 
highly improbable that a press connected with a University should 
have continued so long unemployed. 

Between the years 1471 > when Caxton began to print, and the 
year 1540, the English press, though conducted by industrious, and 
some of them learned printers, produced very few classics. '' Boethius 
de Consolatione," in Latin and English, three editions of " Mmp," 
" Terence," the '' Bucolics" of Virgil twice, and ''TuUy's Offices," were 
the only classics printed. From Cambridge no classical work appeared; 
and the University of Oxford produced only the first book of '^ Cicero's 
Epistles )'* and that at the expense of WoUey. 
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II. ON THE LIBRARY TAX. 

The comments of writers on the subject of the librarv tax 
are principally to be met with subsequently to the year 1812. 
The additional remedy, in the shape of fine and forfeitore, 
for pirating copyright^ was confined by the statute to booh 
registered at Stationers' Hall ; we find dierefore no complaint 
of the exaction where the protection of the penalty was 
sought for. When^ however, it was determined that copies 
of air books, whether registered for the sake of the protect- 
ing penalties, or not, must be delivered, a general feelmg was 
very naturally excited against the exaction. 


Mr. Sharon Turner, 1813. 

As the delivery of copies cannot be contended for, as a matter of 
right, independent of the statute, the expediency of the delivery must 
rest on one of the following grounds : either that it is unjust to take 
away from the libraries a benefit which they have so long enjoyed ; or 
that it is useful to the public that it should be continued. 

On the first of these arguments it may be observed that this is 
not a benefit which these libraries have actually enjoyed. They have, 
fix>m the time the act of Anne passed to the present day, received 
copies of no books but such as the proprietors chose to register 5 
they have never received copies of those which were not registered. 

The r^stered books for at least forty or fifty years were but a 
small proportion of those which were actually pubHshed. Therefore 
the question really is not whether the libraries shall be divested of a 
benefit which they have long enjoyed, but whether literature shall be 
subjected to a burthen which it has never yet borne. 

It cannot be unjust to divest them of a more theoretical right, 
grounded solely on an enactment which was not founded on any right, 
rather than to intrench on that sacred right of property which apper- 
tains to all individuals ^ for in considering this subject no one ought 
to lose sight of the important principle that the rights of private 
property are sacred, and ought never to be intruded upon without the 
last necessity. The salus publica is an imperious dictator, to which 
every well regulated mind will cheerfully bow: but no considera- 
tion less than the necessity of supporting the general wdfisure can 
sanction the intrusion upon individual property. Unless this is upheld 
as a firm and sacred principle in legislation, all personal security is 
endangered, and one of the best foundations of public prosperity is 
shaken. — If this principle ought ever to be maintained in one case 
more strictly than in another, it should be in that property, and 
towards those individuals who have most signally benefited society. 
In this respect the author yields to none. England, as it is, compared 
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with England as it was, before literature was cherished in it, demon- 
strates the blessings which it owes to its intellectual benefactors. 

But in taking eleve9 copies of every work compulsorily from its 
author or proprietor, his right of property is directly invaded 5 it is 
invaded as completely as if it were to be enacted that a silversmith 
should give to these public bodies eleven silver candlesticks. So long 
as the act of Anne was construed to enforce a delivery of those copies 
only which the owner chose to register, the objection would not so fully 
attach. The proprietor had then an option — of that he is now deprived, 
and therefore* the compulsory delivery of eleven copies becomes a 
direct infringement on that right of property which ought never to 
be violated, unless the welfare of the nation retjuires the sacrifice. 

Does the salus publiaa make this violation necessary ? Does it 
exact this sacnifice ? 

Iiet the extent of this sacrifice be first considered. The act of 
Anne directs the best paper copies to be delivered. Now the actual 
amount of eleven best paper copies of the following eleven works 
would, at their selling price, be £5,69S : Is, 

£ 8, d, 
11 DanieVs Oriental Scenery, 6 series, ^00 ^ineus " S>S10 O O 
llliord Valentia's Travels, 3 vols, largest paper, 50 J ^ ^ _ 

guineas (N.B. only 50 of such printed) - ' ' ' 

11 Salt's Views, 26 guineas - - - - - 300 6 O 
11 Bloomfield's Norfolk, 11 vols. 4to. 92 guineas (N.B. ^ 

only 120 copies printed 3 2 copies only printed on > 254 ^ O 
large paper, w6rth 100 guineas each) - } 

11 British Gallery of EiigtiELvings, large paper 
1 1 Costumes of the World, 7 vols. 
11 Dryden's Works, 18 vols. - - - - - 
11 Sir R; Hoare's Ancient Wiltshire (only 60 printed) - 
11 Giraldus, 2 vols. 4to. - - - - - 

11 Perry^s Cdnchology - - - - 


1,065 13 

6 

532 S 

€ 

138 1^ 



Wr 18 



i2r 1 



184 16 



5,698 1 




Numerous lists might be added to these. We will only mention 
a few striking io^vidual cases. 

A new edition of Wood's Athense Oxonienses : is preparing with 
additions. • The price of each copy of this, on the b^t paper,- will be 
seventy *two, guineas. If the editor be compelled to give away eleven 
copies of this work, it will be a loss to him of ofSSO. . , . 

Anew edition of Dugdale*s Monasticon is preparing with additions. 
The subscription price, of this on the best paper is. 130 guineas for 
each set. This will be a very expensive work tp the reverend gentle- 
man who has undertaken it, from the .ivumber of plates whiekit will 
ooQtaiRj If he should be oompeUed to give dieven copies of t)its> it 
Mf\i\ be^a loss to him of £1,50Q. . . 

r: . iTheQ,ey.T» F.Dibden-is well kuoiwn to. be publishing a new edition 
of Ames's >Typogmphy, with many valuable additions, the fruit of his 
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active and unwearied researches. This work will be completed in six 
volumes^ of which the price is six guineas each Yolume for the beat 
paper. The loss to him^ if he must g^ve eleven copies^ will be above 
£400. 

Eleven copies of Mr. Nichols's History of Leicestershire would 
be to him a loss of ;£^88 : ISs. 

Eleven copies of his '' Bibliotheca Topographica Britannica^*' 
ten volumes quarto (of which in the whole only ^50 copies were 
printed^ and all on small paper)^ £^31. 

Eleven copies of Mr. Gough's Sepulchral Monuments (only 950 

printed), i^^rr. 

Several works are now in the press that will cost from fifty to 
seventy guineas each, of which the value of eleven copies will be from 
£500 to £700. 

These individual cases (and a greater number oi others precisely 
similar at this moment exist, and might be mentioned) are not the 
cases of gentlemen with large fortunes publishing books. Indeed, 
instances are rare of gentlemen of fortune risking any part of that in 
expensive publications. These, and such like, are the cases of public 
spirited -authors, who, with a laudable zeal for Uterature, and an honor- 
able desire of an honorable remuneration from the public for their 
labors, undertake these arduous, troublesome, and expensive works. - Biit 
shall they not be protected from attacks which tend so directly to tftke 
from them a large portion of the profit which they are entitled to 
expedt} 

' Thus stands the case as to large paper copies, and it ifi probable 
that every one will; feel* that the ddlivery of these ought to cease^ < >' 

We will now state the case on the delivery of eleven oommon pc^oer 
copies. 

One most respectable publisher took the trouble to make an 
accurate calculation of the sum to which the delivery of eleven copies, 
en common paper, of all the books he had published fbrthe last three 
years would have amounted], and he found that the amount wduH 
havei>een £ 1,486 : 98, Sd. Another highly Fespeetable publisher has 
stated, that on the average of his publications for the last ten or 
twelve years, the eleven copies would have been to him a taxation of 
above £300 a-*year, occlusive of works in which he was but a partbei<. 
if there had been time to have collected from every publisher the 
amount of the sacrifice which he would have made by the delivery of 
eleven copies of all books published by him, the aggregate of the 
whole would have surprised the reader. But from these two instances 
the total amount of eleven copies of every work, even on common 
paper, that is published in Great Britain and Irdand, may be con- 
jectured ; and it may be fairly asked, if a taxation so heavy as this 
ought to be imposed on the authors and owners of literary property ? 

A few instances will show how heavy the burthen will be on the 
common paper copies. The delivering of eleven copies of the follow- 
ing fifteen works, on common paper, would have cost the piA>lishers 
£%699 : 8^. at their selling price. 


£ ». d. 

Jdtnson's Poets, 91 vols. Sto. by Chalmen - - 375 O O 

British Essayiftts, 45 Tols. ISmo. - - - - 115 lO O 

NovelistB, 50 vols. ISmo. - - - - 138 1« O 

Bowles' Pope's Works, 10 vols. 8yo. - - - 67 15 O 

Wakefield's Pope's Homer, 9 sols. Sto. - - - 44 11 O 

Diyden'fl Works, by Scott, 18 vols. 8vo. - - - 103 19 O 

Swift's Works, by Nichols, 19 vols, Svo, - - - 99 O O 

Camden's Britannia, 4 vols, folio. . . - . i84 16 O 

Miller's Gardeners' Dictionary, 3 vols. 8vo. folio.- - 161 14 O 

Buffon's Natural History, SO vols. Svo- - - - 132 O O 

idken's Biography, 10 vols. 4to. - - - - - 173 5 O 

lnchbald'BTheatre,farce3andmoderQTheatre,42vols.l8mo. IZl 16 6 

Somers's Tracts, 10 vols. 4to. 346 10 O 

HuleianMiscellsny, lOvols. 4to. - - - - 381 3 O 

State Trials, 81 vote, royal 8vo. 363 16 6 

.i9,699 8 O 


Those gentlemen who have attended to the nature of the publica- 
tions that perpetually issue from the British press, will know that this 
list might be made very extensive. So that it is clear that to emanci- 
pate literature from the delivery only of the best paper copies, will not 
be a sufficient relief. Unless Parliament also extend the relief to the 
common paper copies, the burthen will still be severe, and will fre- 
quently operate to prevent the publication of many works, on wbich 
the chance of their sale is uncertain. 


Sir EoBBTON Bridces, Bart. MT. 1818. 
I am bound to ask (though some of the public bodies may aifect 
to repel the question indignantly) what do they do with this indis- 
criminate mixture of expensive and useful works and contemptible 
trash ! Where do they deposite them f Do they keep them in order } 
And do tbey bind them ! If they do, would not the funds expended 
in paying the binder, the house room, and the librarians fbr thus 
deling with the mass of rubbish, be more generously and more 
usefully expended in paying some small portion of the price of the 
valuable works > If tney do not, what becomes of the alleged color 
of their claim — that of public use ? 

The copyright act, as nowput into force, is the most perfect instru- 
ment of collecting and disseminating all the mischiefs flowing out of 
an abuse of the liberty of the press, which human ingenuity has ever 
yet contrived. Thus ia brought together in each of eleven public 
iispersed in the three great portions of the empire all that is 
ignorant, all that is seditious, all that is lascivious and 
ill that is irreligious and atheistical, to attract the curiosity, 
ad- the judgment and passions, of those for whose cultivation 
larning and useful knowledge these gratuitous supplies are 
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pretended to be enforced. Nothing short of such a law could have 
brought many of these contemptible, disgusting, and contagious pub- 
lications out of the obscurity in which they would otherwise soon 
have perished. Here they remain registered in catalogues preserved 
on shelves and protected for posterity, with all the care and trustiness 
of public property. 

How are they to be separated from the valuable matter^with 
which they are intermixed ? To whom is such a discretion to be 
confided Hf once they are allowed to make waste of what they do not 
want, where is it to end ? Abuse wi)l creep upon abuse : from waste 
it will come to gift or sale ! 

But if every thing be kept^ the room, the trouble, and the 
expense will soon become overwhdming. Already the libraries begin 
to complain heavily of the inconvenience. 

In thirty years the united catalogues of the books thus claimed 
by the eleven libraries will amount to ten folio volumes of 600 pages 
each, eighty-two articles in a page. The whole number of articles 
will not be less than half a million. 


Evidence before the Committee of tlie House of Commons, 1818. 

Mr. Owen Rees. 

Have the goodness to inform the Committee what sum has the 
delivery of the eleven copies, under the copyright act, cost your house 
since July, 1811 ? I presume you mean from the date of the passing 
of the act in 1814. From the nearest calculation we are enabled to 
make, the actual cost of the books delivered upon the whole, since 
the passing of the act, is about £3,000. 

Have you, in consequence of the burthen of this delivery, decline^ 
printing any works which you would otherwise have undertaken ? 
Yes 3 we have declined printing some works, particularly a work of 
Non-descript Plants, by Baron Humboldt, from South America 5 being 
obliged to deliver the eleven copies, has always weighed very strongly 
with us in declining other worl&s. 

Have the libraries demanded all books promiscuously printed, or 
have they made any selection ? Every book entered at Stationers* 
Hall has been sent to them. No selection has ever been made ; nine 
copies of all books have been demanded, and eleven of all, with the 
exception of novels and music, which have not been demanded by two 
of the libraries. 

What duty do you pay upon paper ? The duty for paper used 
for printing is from '20 to ^5 per cent, on the value of the paper. 

Was it not usual, before the passing of this act, for the public 
libraries to subscribe to, and frequently to purchase, learned and very 
expensive works 3 and did not authors calculate on the Universities as 
probable purchasers of the work they were about to bring forward ? 
They certainly have looked to the Universities as subscribers or pur- 
chasers of these books 'y and upon examination I find it was the custom 
of some of the libraries^ who can claim books under the act, to sub- 
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scribe to expensive works^ and that within fourteen years after the 
passing of the act of Anne. 

Have not some valuable books been discontinued from want of 
sufficient subscribers ? Yes^ there have been important work8> i¥hich 
have been abandoned for want of sufficient encouragement :— 

Rev. Mr. Bourchier's Dictionary of Obsolete and Provincial Words. 

Dr. Murray*s (the Editor of Bruce's Travds) History of Lan- 
guages. 

Translations of Matthew . Pans^ and other Latin Historians. 
William of Malmesbury only published. One more has been 
translated, but not published. 

An extensive British Biography, arranged in Periods. A consi- 
derable portioft-of this work has been written by some pf the 
first writers of the present day. 

The collected Works of Sir Isaac Newton. 

Hearne^s (the Antiquary) Works. 

Collections of theUri^h Historians. 

Bawd wen*s Translation of the Doomsday-TW)pk, after the Trans- 
lation was finished, and one volume and a half printed. 

What do you apprehend to be the effect of the delivery of these 
copies to the public libraries ? The effect I conceive to be that they 
interfere with the sale of books from persons who would otherwise 
be purchasers, having access to the libraries, and being enabled to 
borrow the books, some of them being circulating libraries, as is the 
case with the Advocates' Library at Edinburgh, and the Aberdeen 
Library. From Aberdeen, I have had complaints from booksellers 
that they find their trade considerably injured by such books being in 
circulation, and that formerly they supplied the King's College with 
books to a considerable amount 3 that their accounts at present are a 
mere trifle, and that som6 of their books httve been sold to a circu- 
lating library. 

Can you state in any given period what you have paid for adver- 
tising books ? In the last twelve months we have paid for advertising 
in newspapers alone £4,638 : 7'* Sd, 

Do you know what proportion of that goes to Government ? I 
should conceive about £1,500 of that goes to Government. 

In point of fact, according to the act in 1814 having been passed, 
have you not been obliged to deliver some Very expensive works of 
old English literature, which otherwise would not have been demand- 
able ? We have. 

Has not that demand had an effect, among other reasons, of in- 
ducing you not to embark in other reprints of the same nature ? It 
has. 

Mr. Richard- Taylor. . 

What description of books do you apprehend to be principally 
affected by the delivery of the eleven copies to the public libraries ? 
State the different kinds of books that you think are most affected by 
this law. I think that all the most important works, which furnish 
the materials for the advancement in the sciences, are those by which 
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the least is gained 5 or I should say, rather the most is lost by those 
who undertake them -, such as records of experiments in chemistry and 
other branches of physics. Astronomical observations, such works 
as Bradley's Observations, and Dr. Maskelyne*s, if they had been 
published at private expense, must have been published at a loss j 
because the demand for them is very limited, and the expense of 
printing would be very great. Bradley's Astronomical Observations are 
published in two volumes, folio, and Dr. Maskelyne*s, in four or five 
volumes. 1 should observe, that all table and figure work costs twice 
as much as common printing, on account of the greater trouble in 
composing ^uch work. Sud^ works as these furnish all the materials 
from which the science of astronomy can be advanced. All these 
works are of infinite value to science, and cost the authors an immense 
deal of labor, as they are frequently the result of their observations 
during a great portion of their lives. Elementary, or popular works 
of astronomy, n^ay be objects of gain to the booksellers 3 but no book- 
seller could be induced to publish the astronomical observations of 
any gentleman, who might have an observatory of his own, and who 
might have been making observations for many years. Of mathe- 
matical works, the most profound are the least likely to attain a 
considerable sale. A gentleman, whom I have known for many years 
as one of the most munificent, patrons of science, who has expended 
perhaps more than any man in publishing, and enabling others to 
publish, valuable mathematical treatises, I mean Baron Maseres, the 
Cursitor-Baron of the Exchequer, once told me that the produce of 
the whole sale of his Scriptores Logarithmici, (which is a collection of 
the most valuable mathematical tracts, reprinted at his ex^iense) did 
not pay for the binding of the presentation-copies which he gave 
away. 

Mr. John Clarke. 

Have you lately declined the publication of any law-books with 
the improvement of notes ? I have. 

What are they ? One oiT them was Mr. Anstruther's Reports. 

Any others ? Not immediately that I recollect. I have made re- 
prints of law-books, without the addition of notes or improvements. 

Why did you decline the publication of them with improvements? 
Because if I had added the notes, I should have been necessarily 
obliged to deliver the eleven copies to tl^e public libraries. 

If you merely published the reprint of any book without addition 
or improvement, you would not be liable to deliver the copies to the 
Universities ? I should not, having delivered them, befoi^. • 

Should you decline republishing a book with notes for that reason? 
I should in some instances. • 

Mr. Robert Baldwin. 

What do you apprehend to have been the efiect of the regulation 
for the delivery of the eleven copies to the public libraries, upon the 
bookselling trade in general > I think it has been a heavy loss to the 
bookselling trade, and, in some instances, it has operated to check 
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the publication of books, and particularly to prevent additions, and 
improvements to old editions of books. 

In the demand made by the public libraries to the bookseller^ has 
any regard been paid^ either to the utility of the respective books 
demanded, or to the books previously delivered by the publisher ? None 
at all ; they have been taken indsicriminately. I should suppose that 
if a sum of money was allotted to the Universities to purchase books^ 
they would not purchase one in ten of what are published^ perhaps 
not one in twenty. 

Do you think that the depositing of the eleven copies in these 
public libraries, has any tendency to take away private purchasers ? 
Certainly, I think it must. 

D ^es it not, in your opinion, supply gratuitously many people 
who would otherwise be purchasers ? I should think it would. 

Do you conceive the evil is to be at all counteracted by any sup- 
posed notoriety given to those publications, by the depositing of such 
copies in the public libraries ? Not by any means. 

Do you conceive that your publications acquire any advantage by 
any such supposed notoriety? We do not consider the supposition of 
notoriety arising from the depositing of the bobks, to be well founded^ 
or productive of any advantage ; if we did, we should send the books 
to the public libraries without any compulsion. 

Mr. John Murray. 

Did you not publish the Costumes of various Countries } Yes, 

Was that an expensive work? It was very expensive. 

Should you now hesitate in the publication of such a work,^ know- 
ing that you would be compelled to deliver eleven copi^ to the eleven 
public libraries ? Certainly I would. 

Were you not concerned in the publication of the Harleian Mis- 
cellany, Lord Somers* Tracts, and Piers Ploughman's Visions ? Yes. 

Would you, knowing that you are compelled to deliver eleven 
copies of ail works^ be disposed to engage in the publication of such 
books } In the publication of Piers Ploughman's Visions, I tliink I 
should not have engaged in it, if I had to deliver the eleven copies -, 
but as to the other two books^ it might, perhaps, be matter of consi- 
deration. 

But would the delivery of those eleven copies make you hesitate? 
Certainly ; the number to be printed being so limited, even of those, 
and the expense of the Harleian Miscellany and Lord Somers' Tracts 
so great, I think I should hesitate. 

The wholesale price of these eleven copies would amount to a very 
laige sum ? It would be a very serious object. 

What may be the amount of the books which you may have 
delivered at Stationers* Hall since the passing of the Act of 1814 ? The 
amount of the sale price to the public is about £1,700, and as those 
books had a very swift sale, I consider that I am the loser of that sum, 
deducting 25 per cent., which would be the sum at which, the greatest 
part of those works would have been sold, I would deduct about £420, 
the^hole loss then would be about £l,275. 
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Do you not consider the compulsory delivery of eleven copies of 
every book that is published, as a very heavy tax on those who spe- 
culate in the publication of books, in addition to the very high duty 
on paper and advertisements } Very much indeed. 

In making the demand, do the libraries omit the reprints of such 
works as they may already have in their libraries, or is their demand 
a sweeping one of every book entered at Stationers* Hall, whether it 
be a reprint, or an entirely new book ? According to my observation^ 
they make a sweeping demand of every book. 

Did you not publish Mr. Duppa's Life of Michael Angelo > Yes. 

Was not that a work in which the delivery of the eleven copies 
would have been a great injury and inconvenience to you > Yes. 

You also published D*Israeli*s Character of James the First? 
Yes. 

What number of that book did you publish ? I published 250. 

After the sale of the whole of that edition, were you not obliged 
to buy up or collect some copies of that work, to make up the eleven 
to be delivered to the public libraries ? I was. 

Upon the whole, you consider the gratuitous delivery of eleven 
copies to the public libraries as a great grievance } Yes. 

Mr. William Daniel. 

Has the act, directing the delivery of eleven copies to the public 
libraries, had any effect upon any publications which you have made, 
or which you had intended to make } Checking many. 

Will you be so good as to state what effect it had upon you indi- 
vidually ? It has prevented the continuation of a large folio work, 
intituled Oriental Scenery. It has prevented also a reduced edition of 
an African work, another of Ceylon, " A Series of Scenes and Figures, 
illustrative of the Customs of India, and of Persons and Animals pe- 
culiar to that Country.*' 1 believe these are the chief works which 
the act has checked me in proceeding with. 

Mr. William Bernabd Cookk. 

Are you not publishing a work upon the ruins of Pompeii ? I am. 

What would be the price of a complete copy of that work ? A 
complete copy would be sixteen guineas, and the price of the copies 
upon India paper 32 guineas. 

Is that the retail price? Yes j the retail price to the public. 

Then what will be the amount of eleven copies at the retail price ? 
£201 : 12«., because the finest copies are claimed by the British 
Museum. 

If the act of 1814 had not passed, should you have expected 
any of the libraries to have been subscribers to the work ? I certainly 
should, because the British Museum had purchased the first edition of 
the Thames, and have discontinued purchasing any other work since. 

Has the delivery of the eleven copies, in your opinion, operated 
to discourage such publications ? Most certainly. 

Had you any hesitation in undertaking the work of Pompeii ? 
T certainly had, in consequence of those eleven copies. 


Mr JosBTB Habvins. 

Are you a bookseller ? Yes, 

And a partner in the house of Lockington, Hughes, Harding', 
Havor, and Jonea, in nnriburr- square ? Tes. 

Are you at presetlt'bngag«d in the pubiicbtion ofhcyAMirks of 
considerable expense 7 Yes. 

What works are you publishingof that description ? We are pub- 
lishing an edition of Dugdale's Monasticon Ang;licanuin, in fbur or 
five folio Tolumes ; Du^ale's History of St. Paul's Cattiedral; Por- 
traits of IllttstriouB Personages of Great BKtaIn, in twofolio volumes, 
with 120 Portraits and Memoirs ; Onnerod's History of Cheshire ; 
Wood's Atiienffi Oxoniensis, in six volumes quarto ; they are the prin- 
cipal works we are publishing at this time. 

What will the delivery of eleven copies of these works amount to ? 
The delivery of eleven copies of these works will amount to £^,198: lit. 
Can you state Ihe comparatiee prices of English book* ptatted in 
XjOndon, and the tame book* printed abroad ? I have the prices of SOIDe 
English books, printed on the Continent which may throw light upon 
that question i Gibbon's Miscellaneous Works, with his memoirs, 
printed at Basle in seven volumes octavo, are sold retail for twenty- 
five francs, which amounts to~ about a guinea. The price of the 
London edition of the same book in live rolnmes octavo, is 
i£S '. Si. ; Hume's History of England, from the Invasion of Julius 
Cesar to the Revolution in 16S8, published in twelve volumes octavo, 
is sold at forty-five .francs retail price, which is about thirty-eight 
shillings; the price ib London isjfS : 1^, small paper, and ^5: 13;. if 
printed on large paper ; Robertson's History of Scotland, J)nhlished 
in three octavo volumes, is printed, and sells for twelve francs, about 
ten shillings, the price of the London edition in three octavo volumes 
is £1 : K.j Roscoe's History of the Medici Family, published in lour 
volumes octavo, is sold for sixteen franca, atmut 13*. Ad., the London 
price is £l: 111. fid. ; Pope's Works, with notes by Warton, published in 
nine octavo volumes, are sold for twenty-five francs, about a giiinea, 
the London price in ten volumes octavo is five guineas ; the price of 
Johnson and Stevens's Shakspeare, published in twenty-three volumes 
octavo, with sixty plates, is sixty francs, about J-l : V0»., the London 
edition, published in twenty -one volumes octavo, without any plates ai 
all, is sold at twelve guineas on small paper, and on laige paper fol* 
eighteen guineas. 

Have you declined publishing any works from the pressure of 
delivering eleven copies, besides Mr. Ruding's "History bf the 
fes, we have. 

iny inconvenience in stating what they are ? We have 
blishing Alexander Barclay's " Ship of Fools," a folio 
at rarity and high price. Our probable demand would 
more than for one hundred copies, at the price of twelve 
The delivery of eleven copies to the public libraries 
ainsi entering into the speculation. There is another 
G have declined printing, materially from the pressure of 
lies, which is a work of great value : it is "A Series of 
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Views relating to the Architectural Antiquities of Normandy/* by Mr. 
Cotman of Yarmouth ^ it is a work peculiarly intei^ting to antiqua- 
ries and to architects^ but to few other classes of society. 

Mr. John Martin. 

I • • • • 

Are you, not engaged in the publication of ]^r. Dod well's Scenes 
and Monuments of Greece ? We are. 

What would be the price of a complete copy of that work > About 
thirty guineas. 

Should you expect any of the eleven libraries to.be subscriber^ to 
this work> if the copies were not delivered in pursuance of thi9 legal 
obligation ? I should expect they would. , I see by a reference to a 
book on the same subject^ Mr. Mills*s '' JV^agna Graecia^" that there 
are entered amongst the subscribers^ the University libraries of 
Cambridge ; Trinity Coll^Cj, Dublin ; an^ several other collies. 

Does the placing eleven copies in these eleven libraries in your 
opinion benefit or injure the sale of the work ? I should conceive that 
any work so expensive as this would be mat;erially injured by such 
delivery. It would have an injurious tendency. 

If' the law which requires the delivery of eleven copies to the 
public libraries continues^ do you propose to publish the work without 
letter-press ? If that provision for the delivery continues^ we shall 
publish it without letter-press. 

Was .any and what application made to you on the part of the 
French Grovernment to have this work to publish at Paris ? The pro- 
{Msition was made to the author when he was in Paris 3 and on his 
return home, the work was shown, at thp request of the French Insti- 
tute, to the French Princes, to the Officers of the French Government, 
&c., and by them an offer was made to publish the plates in four 
volumes folio, each volume to contain one (iundr^ plates, with accom- 
panying, letter-press -, but the author wishing, it to be published in 
this country, declined the proposition ^ . : 

Would it have been more beneficial .to the .author to have pub- 
lished at Paris ? I should conceive it ^would certainly. 

Mr. Charles Stothard. 

You are publishing the Monumental Effigies of Great Britain ? 
Yes. 

The price is twenty-eight guineas the large paper, and twenty- 
guineas the small } Yes. 

Do you publish the work on your own account ? Certainly. 

Do you conceive that the delivery of the eleven copies to 
the public libraries is a great grievance ? A very great one indeed, 
for 1 believe that if I had known it when I commenced the work, I 
should not have begun it. 

Do you conceive, that subject to the delivery of the eleven copies 
that work could have been published by a bookseller ? No, certainly 
not, nor at its present price. Indeed at its present price it is impos- 
sible, when the work is completed, that I can sell it at that price. In 
order to sell it, I must raise it one quarter above its present price. 
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Mr. Samcbl Ltsons. 

For twenty-fiTe years 1 have been preparing for publication an 
extensive work on the Roman Antiquities of England, entitled 
*' Reliquiee Britannico Romanie/* consisting of more than 160 plates 
in folio, many of them forty inches by twenty-three, on which ivork I 
have already expended £QfiiQO. From the nature of this work, which 
requires that die greater part of the plates should be colored to 
render them intelligible, it is not probable that more than a hundred 
copies will ever be completed; and if the whole of that number 
should be sold at fifty guineas a copy, I should not reimburse my 
expenses. In the two first volumes of this work already published^ I 
have given a short letter^press description of the plates ; but finding 
tinder the last Act of Parliament for the encouragement of learning, 
my continuing to give such printed explanations would subject me to 
the heavy tax of eleven copies of my work for the public libraries, and 
deprive me of several of my purchasers, some of those libraries 
having bought my two first volumes, I have determined to omit any 
letter-press, and have engraved my title pages and list of plates. I 
am convinced that few books of antiquities or natural history, consist- 
ing chiefly of plates, which are attended with a very heavy expense, and 
especially those which require to be colored, can be published in 
this country with letter-press, if the editors are thereby liable to be 
taxed with the delivery of the eleven copies for the public libraries j 
and that the publishers will be under the necessity either of omitting 
any printed description, or having them printed on the continent, 
where much would be saved in the article of paper alone, the price of 
the larger sorts of which in this country is extremely high, in conse- 
quence of the heavy duty on them. 

You are Keeper of the Records of the Tower of London, and 
greatly acquainted with works of English History in every department j 
do you consider that the eleven copies demandable by the public libra- 
ries are a great discouragement to such persons as would otherwise 
adventure the publication of ancient English documents? I can 
hardly venture ^n opinion upon that ; generally speaking, it is a very 
great discouragement to literature ; to books of a certain expense, or 
to books of which very many large impressions are printed, and that 
are like to have an extensive sale, it might be of very little importance j 
but certainly in large quarto volumes attended with heavy expenses, 
and which take many years before their expenses are repaid, the giving 
up eleven copies in the first instance is certainly a very heavy taxation. 

Mr. Samuel Brooke. 

What is your line of business ? Printing and publishing. 

In what peculiar line ? Particularly in the law line. 

Have you experienced any inconvenience or injury from the pro- 
visions of the Copyright Act ? 1 am very much aggrieved by the 
necessity of delivering eleven copies of the works which I*publi8h, 
principally law works, on which it falls very hard. 

In what manner do you conceive law works are particularly 
affected by the delivery of the eleven copies ? Thfe temporary natUQS 
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of their matter makes it necessary to cdnfine their editions to a com- 
parcitively small namher of copies, and the expences of printing and 
editing are so great, that the deduction of deven copies is a very 
serious evil as attaching to every new edition. 

Mr. Robert Harding Evans. 

In very expensive works, particularly of scientific illustration^ can 
you speak to the operation of the act of 1814 ? I conceive it to be a 
very heavy and very grievous imposition upon the booksdler^ and 
sudi as is not levied by any other country in Europe. . 

Have you found from your own experience that, that act, has 
operated to the discouragement of any literary production to which 
you refer? Certainly it has prevented the printing and puUishing of 
several editions of the classics, which were about to be printed at the 
time the act passed, but which were laid aside by the booksellers in 
eonsequence. 

i^ecify a few of those books to which you allude that happened 
to he within your recollection i For instance, Damm*s '^ Lexicon to 
Homer and Pindar," and a reprint of *' Brotier Tacitus." These were 
laid aside. 

In making a contract with the author of a book, would the eleven 
copies that are to be delivered to the public libraries be taken into 
the account,' and chaiged against the author. Suppose you were to 
reprint an old book, such as '' Corpus Rerum Anglicanum,** should 
you take the eleven copies into account and charge them against the 
author ? Certainly I should take it into the account 5 and (I should 
conceive, that literature would be injured by the operation of this 
obligation, because the author must participate in that loss. 


Mr. Thomas Fishek, 1817. 

Observing myself publicly called upon to exjAam^ why, a publica-^ 
tion, which was commenced in the year 1808, upon paintings discovered 
at Stratford-upon-Avon, in Warwickshire, has not yet been completed 
in the manner-then proposed, I feel it to be a duty which I owe to the 
public to afford the required explanation. 

The work in question, was undertaken at a period, when the 
practical interpretation of the Copyright Act of the 8th year of Queen 
Anne had, for exactly u century preceding, left authors and publishers 
at liberly to judge for themselves, how far the protection held out in 
that act, was desirable to them at the price they were called on to pay 
for it, viz, eleven copies^ and, according to the decision of their own 
judgment, it was optional with them, dther to register their works 
under the provisions of this and a subsequent act, and thus to sacrifice 
eleven copies, or to omit such registration, and leave their works 
open to piracy. 

Estimating, from the character of my work, its probable circula- 
tion at a very small number, and considering the laborious manner 
in which every copy i¥as to be finished in cdiors ^ convinced also, of 
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the impossibility of. afty profitable {nracy under these circitinstalicies 
(and I conceive nothing. but the hope of profit will induce piracy)^ I 
resolved on executing an impnession of only ISO cc^ies of the pain^^ 
at a polyautographic press } by the eventual sale of which impressioiij 
chieQy amongst students in antiquity, I expected to obtain a very 
small remuneration fbr my labor. ' 

For the accomplishment of my design, 1 had obtained access to 
materials, originai and interesting-^ beyond the general run of topogm-^ 
phica} publications; and> in the confidence of success^ I certainly did 
intimate a purpose of completing the work, by this addition of copper- 
plated and a)pioua letter-pren, thereby intending a memoir of the 
ancient fraternity or Guild of H<^y Cross at Stratford-upon Avon, at 
wbose cost these paintings were executed, to be compOed . from the 
authentic records of the Corporation. 

But, unfortunately, while the materials for the fourth partwer^ 
in a state of considerable progress, a question was brought under legal 
discussion, arisihg out of an tmcdn^tio^al ckiim# m&de by one of 
eleven privileged bodies, to receive fVonI the ptdprietons of all woiks^ 
without purchase, and without exception, one copy of ev^ literafy 
performance, even although it might not be deemed expedient by this 
author to daim the protection of the Act of Queen Anne for the 
copyright. 

Ii£r. Brougham's arguments agtunst this claitn in the Court of 
King's Bench appeared to me at the time, and have ever siikie appeared 
to me, just and donvincing ; those of the opposite party hadthis obvious 
defect, that they led to a result prejudicicd to that litefature which the 
Act of Queen Anne, in its preamble, expressly professed to befriend. 
A decision, however, was obtcdned, favorable to the claim ; on the 
legal validity of which there could be no question, whatever doubts 
might exist as to its accuracy. 

Under these altered circumstances, I conceive myself justified In 
declining eitjher to involve myself in the predicament of attempting 
to evade the liaw, which is repugnant to my feelings — or of subtnitting 
to an unreasonable loss of property, which I have a right to avoid, — 
or, as a remaining alternative, to involve myself in legs^ disputes wit^ 
powerful and wealthy bodies, who, ivith ample funds, and a host of legal 
retainers, have, by an extraordinary plea of poverty, obtained the 
sanction of the legislature to their claim. 

To the yet unpublished plates of my Stratford*upon-Avon, ^e 
subscribers will be welcome, as soon as I can put them together ; 
and I am. not yet so far advanced in life, but that 1 entertain a hope 
c»f being enabled to complete my original design, when the legislature 
shall have perceived, as it unquestionably must in a very few yean 
perceive^ the prejudicial consequences to literature and science of the 
law as it now stands. 
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REPORT OP THE COMMITTEE OF THE HOUSE OT COMMONS^ 1818. 

In no other country, as far as the Committee have been able to 
procure information, is any demand of this kind carried to a similar 
extent 5 — in America, Prussia, Saxony, and Bavaria, one copy only is 
required to be deposited -, in France and Austria, two -, and in the 
Netherlands, three j but in several of these countries the delivery is 
not necessary, unless copyright is intended to be claimed. They are of 
opinion, that one copy should be delivered in future to the British 
Museum ; and that in lieu of the others, a fixed allowance be granted 
to such of the other public libraries as may be thought expedient. 
Upon an average, it appears that the price of one copy of every book 
entered at Stationers' Hall would be about £500. If it should not be 
thought expedient by the House to comply with this recommendation, 
they think it desirable that the number of libraries entitled to the 
claim should be restricted to those of Oxford, Cambridge, Edinburgh, 
and Dublin Universities, and the British Museum. They advise, also, 
that books of prints, wherein the Ictter-preds shall not exceed a cer- 
tain very small proportion to each plate, shall be exempted frotn 
delivery, except to the Museum, with an exception of all books of 
mathematics 3 that all books, in respect of which claims to copyright 
shaU be expressly and effectually abandoned, be also exempted ; and 
that the obligation imposed on printers, to regain one copy of each 
work printed by them^ shall cease, and the copy of the Museum be 
made evidence in lieu of it. 


Quarterly Review, 1S19. 

It is argued that the bookseller may and will increase the price 
of a book in consideration of the tax. The reply to this is, that 
books are already too dear — so dear, that their sale in a foreign market 
is diminished by this cause to a very great degree, almost indeed 
destroyed. And this is one reason why our literature is so little known 
on the continent. Such works as happen to have a reputation 
there, are printed there, and sold for less than half the selling price of 
the same works in England. The Americans continually complain of 
the dearness ot our books, and it operates in their country to lessen the 
sale of those which they do not print for themselves. With the tax upon 
advertisements, with the duty upon paper from SO to S5 per cent.^ 
books are necessarily dear, and they can bear no additional tax. It 
must be also remembered that every English book printed abroad is a 
loss to the revenue of so much duty on paper. Hence, whatever tends 
to induce publishers to print English works on the continent, is an 
injury to the country at large. 


The most amusing part is, that the advocates of the Universities 
take credit for promoting the interests of literature, and especially for 
having originally suggested an extension of copyright in favor of 
authors or their assigns. They are indeed notable friends to authors, 
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aod have treated them as loringly as Isaac Walton's Piscator 
instracts his pupil to handle the frog : — ^" Put your hook into hb aioutfa, 
which yon may easily do from the middle of April till August, aiid 
then the frog's mouth grows up, and he continues so for at least six 
months without eating, hut is sustained ^ none hut he whose name is 
Wonderful, knows how. I say, put your hook through his mouth 
and out at his giUs, and then with a fine needle and silk, sew the 
upper part of his leg with only one stitch to the arming-wire of yoior 
hook, and in so doing, use him as though you loved him." But 
unlike the frog, the author cannot subsist for six months without 
eating ; and there is also another point of dissimilitude, that as his 
mouth does not grow up, he is sometimes able to express his sense of 
the loving usage which he receives. 


Pamphletkeb, 1881. 

I will first remark on the original idea, that the eleven copies to 
the libraries is for the encouragement of literature. If this were 
granted, it would be an argument for the extension of the gift to all 
the public libraries ^ in which case it would surely better become 
Government to furnish them at the public expense ', and not, as at 
present, render the tax so partial, that it has checked, and must often 
check, the publication of many works of taste and importance. 

It is urged, that the privilege is merely a quid pro quo, i.e. the 
security of the copyright. Surely literature should not be the only 
shackled patent ; for copjrright is another term for patent. Who, 
indeed, would have invented a steam-engine, if he had been obliged, 
before he could sell one, to give thirteen to public buildings ? — (for the 
laige paper copy to the British Museum, and one to the printer, make 
the number thirteen*) As well might coals and candles be thus given 
to the libraries for the encouragement of literature. At all events, the 
stationer should be obliged to furnish the paper gratis, and Govern- 
ment should allow the draw back on the duty. 

It has been argued in favor of the claim, that it was enacted 
and exacted in former times 3 but to this I should answer, tiiat 
before the diffusion of literature hecapie general, an apprehension 
might exist, that works of merit and information might be lost ; that 
in the mode of printing which prevailed at that time — crowded pages 
and on common paper — the expense was trifling : but inconsidenmle 
as it was . then, the good sense of the directors of .the libraries had 
induced them to fbrego and abandon the claim. 

It cannot be urged that the public pay for it, because it is not 
certain that the other 487, out of the 500, will sell 3 if it were, the 
author, so situated, would be indemnified : but it will readily occur, 
that in such a case, the price of 487 must be raised, and consequently 
the sale become more slow and precarious. Besides, the answer to 
that aigument is easy, — the thirteen copies should only be taken 
AFTER the sale of the 487, by which means authors would lose 
less, and the libraries preserve their privilege. To confirm this posi- 
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tionyit m^bt be added, if the book is worth any iStdng, it will be 
certftiii of sale, add they of their copies ^ if otherwise, it Will not be 
worth a place on their shelves. 

There are, however, gntd objections to this increase of price, 
necessarily inctirred by tms gift, or ratheir extortion.—^ Ist. That our 
continental rivals fire enaU^ to undersell us in our own market, 
even without the weight of this additional tax, in consequence of 
the high duty on paper, metal, rags, leather, &c. used in the manufac* 
ture of a book :— ex. gr. Parsoni Jdversaria, P« Knight's Prolegomena, 
and the School Gradus, reprinted on the continent, are sold cheaper in 
this oouotry, with all the burthen of the import tax, than our own 
editions — ^besides most of our popular English authors. — ^2nd. That 
poor authors, who are most to be considered, are miserably Ascou- 
raged, since puUishers reject much of their labor8> owing to the 
operation of the act.~-3rd. That tiie revenue itself suffers in a variety 
of ways by this check to publication, froto decreased consumption of 
paper, Ac, and the consequent diminution of employment to artists 
and mechanics. Indeed, I am supe that the present loss to the revenue 
would amply enable Government to grant 300L per anhuin to each of 
these libraries 3 which would more than' purchase all the usefid books 
published in the year, for I believe 400L would, pay for a copy of 
every work printed within each year. The duty on the paper alone, of a 
work value one hundred guineas, would repay Government f«r such 
a grant to these libraries.— But it is wdl known that they are 
sufficiently rich to supply themselves with the works they want. 

It is notorious that the minor productions sent to the Universi- 
ties are not immiediately shelved, ' bjlt lent through the University, to 
one after another. This, no doubt, encourages the reading of many 
works ', but as the reading so obtained cannot increase the sale, what 
chance of remuneration is left to the author > If it were supposed 
that persons would, by seeing such works, become purchajsers, then 
the act should rather oblige the libraries to buy, -or, at any rate, only 
have the books lent them for a certain time j which might thus 
induce the libraries to purchase, in order to keep them, after having 
discovered their value. 


New Monthly Magazine, 1826. 

Among the serious inconveniences, or rather losses, which the 
public sustains from the present oppressive enactment of presenting 
eleven copies of all published books to certain public and private libra- 
ries, we may inst&nce two recent works, which consist only of a 
series of engravings, without any letter-press, and whi9h are thus pub- 
lished to obviate this literary tax — lUusirations of the Pavilion at 
Brighton; one of these is an expensive production of prints, beautifully 
drawn, engraved, and colored, but without a line of historical or 
descriptive information accompanying them. Thus the stranger, 
viewing them, may fancy the engravings the ghimera of the architect's 
and painter's fancy, or the " country palace^' of its monarch. Should 
he be told this is the fact— that it has been crowded with princes, lords. 
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and lodieSi aod is now deserted, he will be more than commooly 
inquisitive to learn something of its libtory — when and by whom it 
was designed^ built, and fitted up. — On this, and on all other points, 
he is 1^ to ruminate/ and probably draw erroneous conclusions, for 
no information is afibrded ; and we are credibly inforaied, that the 
JKing*s architect, who has just published these prints, was induced to 
avoid giving any letter-press to save himself from the unjust tax of 
pr^^nting eleven copies of a twenty guinea volume, or throwing away 
920 guinea0 in copies, but one of which (namely, that to the British 
])f useum) is purely devoted pro bono publico^-the only excuse which 
copld sanction such an appropriation and sacrifice of private piopertj. 
Rol^son's Picturesque Views of all the English Cities (one number of 
which h^ just appeared, containing a very interesting and beautiful 
series of eqgravings), is anther example of the workings of this 
oppressive act. In the prospieictiis, the editor, who has been a staunch 
and zealous defender of '^ the rights of literature^" says, ^' The reader 
will see that it is npt pr^^sed to give letter-press with these plates." 
Historical and descriptive accounts of the cities" treated and illustrated 
in a novel s^le," wUl be published $ but this will form a s^mrate and 
distinct work, in oider to obviate the very unjust, oppressive, and 
vexatious tax of giving eleven copies of an expensive series of illustra- 
tions' to public and wealthy institutioi^s, which oi|ght to encourage ajrt 
as well as literature, — which have ample fund^ of their own, ^d the 
^ene^ts ,of which are of la private and exclusive nature ; for it cannot 
be denied, that even the advantages of Oxford and Cambridge are 
sealed against one hsiU the population of England, that is to say, 
dgainst all who dissent from the established cjmrch, and. they forpQ 
a fSair half of her population, to say nothing of nine-tenths of the 
pQ{H4ation of Ireland, whidi consists of catholics and protest9^t 
dissenters-— Scotland alone having Universities open to all her 
population/ 
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